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PREFACE. 


To  those  who  are  acquainted  with  the  state  of  Scientific 
Jurisprudence  in  this  country  a  new  book  on  that  subject 
from  the  metaphysical  point  of  view  needs  no  apology; 
but  it  is  desirable  to  explain  the  aim  and  scope  of  the 
following  attempt  to  deal  with  the  subject 

Thb  volume  is  practically  an  expansion  of  an  essay 
on  **  Evolution  in  Law/'  which  I  read  to  the  Glasgow 
Legal  and  Speculative  Society  about  seven  years  ago ; 
and  it  forms  the  course  of  lectures  on  Jurisprudence, 
which,  with  some  alterations,  I  have  delivered  during  the 
last  six  sessions  as  introductory  to  the  course  of  Public 
Law  in  this  University. 

By  the  ordinance  of  the  University  Commissioners 
this  course  extends  to  forty  lectures,  and  it  might 
have  been  consistent  with  the  letter  of  the  ordinance  to 
deliver  lectures  only  on  the  doctrines,  of  Public,  and 
perhaps  also  of  Private  International  Law.  But  it  would 
have  been  a  bold  innovation,  of  which  I  did  not  feel 
incline<l  to  accept  the  responsibility,  in  the  university  of 
Francis  Hutcheson  and  Adam  Smith,  to  separate  the  Jv^ 
Niiturct  from  the  Jus  Gentium.     And  not  only  so,  but 


aach  a  course  would  have  been  quite  iuconsiatcnt  wittf 
the  traditions  of  Scottish  legal  learning,  which  from  th* 
time  of  Lord  Stair— himself  a  Glasgow  professor — and  I 
certainly  from  the    timR  of    Lord    Kames,    has  ahvays  I 
aBsociated  Law  with  History  and  Metaphysic.     Besidea^l 
at  the  time  I  cooimeuccd  to  lecture,  it  seemed  to  be  i 
tenet  of  the  orthodox  English  school  of  Jurisprudencal 
that  International  Law  was  not  law,  and  the  most  satis- 
fdctory  mode  of  aniwering  such    a   contention  was    to  J 
examine  the  nature  of  law  in  general.     Although,  thcra^l 
fore,  the  subject  of  Jurisprudence  was  dealt  with  by  the! 
professor  of  Ethics  in  the  Faculty  of  Arts,  I  felt  it  to  I 
my  duty,  on  receiving  my  appointment  as  lecturer  oa 
Public  Law,  to  deliver  such  a  short  course  of  lectures  o 
.Turisprudeacc  as  vould  at  once  supplement  and  illui 
tratc  the  lectures  given  in  the  Ethic  class,  and  serve  as  ' 
an  introduction  to  the  study  of  International  Law  on  a 
scientific  basis.     This  explains  the  necessary  shortness  o£ 
the  course,  and  why  many  important  topics  are  eitho^V 
passed  over  in  silen<;c,  or  only  alluded  to  casually. 

Hy  publishing  this  volume  I  expect  to  be  able  to 
overtake  some  of  those  subjects  in  future  sessions;  and,  if 
I  have  leisure,  to  expand  into  greater  detail  than  I  have 
been  able  hithorto  to  do,  tbe  lectures  im  the  Ilistory  of 
International  Law,  skctehod  in  ajipcudix  D. 

Among  tite  frionda  who  have  kindly  a 
preparing  my  leetuntti  for  the  press,  I  most  name  [ 
ticuhtrly  Mr.  W.  R.  Heritleas.  M.^V..  who  haa  read  t 


PREFACR  IX 

last  two.  His  friendly  criticism  of  the  twelfth  lecture 
has  enabled  me,  I  trust,  to  make  my  argument  more 
complete  and  somewhat  clearer  to  the  general  reader. 

Students  who  may  not  have  a  previous  acquaintance 
with  philosophy  may  postpone  the  reading  of  Lecture  L 
till  they  have  reail  Lecture  XL 

Glahciow,  F^ftmart/,  18S4. 


ADDENDA  ET  CORRIGENDA, 


Page    5y  line  2  of  note/  for  "  Ferguson  "  read  <'  Hutoheson.*' 
,y     39,    „    1 6,  inRert  semicolon  afler  "  spectator." 
n     54,    „    18,  afler  '*  Session"  add  ''at  the  present  moment" 
„     56,    „    17,  afler  ''  courts'*  insert  a  comma. 
„     66,    „    9  from  bottom,  afler  "  powers "  insert  "  of  the  Court 

of  Session,"  and  delete  these  words  in  lines  7  and  8. 
„  135,    „    15  from  top,  read  ''There  is  a  modification  of  the 

nature  of  the  servient     For  example,  as  a  general 

rule,"  &a 
M  157,    „    2,  read  "except  within  certain  limits,  arrangements"^ 
„  168,    „    3,  after  "  abolished  "  add  "  under  certain  limitations." 
„  181,    „    10  from  bottom,  for  "preventative"  read  "preventive." 
„  197,    „    7  from  top,  for  "  idea  "  read  "  ideas." 
„  210,    „    5,  insert  "  who  "  before  "  is." 

214,    „    3  from  bottom,  afler  "restitution"  insert  comma. 
224,  bottom  line,  dtle  "  for  example." 
„  232,  line  3  from  top,  for  "  to  "  read  "  of" 

„  237,    „    11,  for  "  or  "  read  "  and." 
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PHILOSOPHY   OF   LAW, 


INTRODUCTION. 

ART — SCIENCE — PHILOSOPHY. 

As  practical  arts  invariably  precede  science,  law  first 
appears  as  ^'Positive  Law."  This  does  not  necessarily 
ioTolve  the  existence  of  a  legislative  body  or  a  king,  or 
even  a  judicial  tribunal,  for  we  find  rudimentary  traces 
of  law  before  these  exist  in  any  form.  But  when  law  has 
become  separated  from  other  social  phenomena,  and  where, 
as  in  active  communities,  there  is  much  intercourse 
between  individuals,  its  growth  is  rapid  and  its  bulk  often 
overwhelming.  This  was  one  of  the  causes  of  codification 
in  the  time  of  Justinian,  and  this  is  also  the  cause  of  the 
agitation  for  codification  in  our  own  day.  The  objects  of  a 
code  in  such  circumstances  are  practical.  They  are,  first, 
the  instruction  of  the  student  of  law,  and,  secondly,  the 
necessities  of  the  practising  lawyer  or  judge.  Setting 
aside  compilations  in  the  form  of  dictionaries,  we  have 
various  codes,  digests,  and  treatises,  arranged  on  some 
definite  principle.  Thus,  treatises  on  the  law  of  property, 
husband  and  wife,  contract,  succession,  evidence^  proce- 
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INTRODUCTION. 
ABT — SCIENCE —  PHILOSOPH  Y. 

As  practical  arts  invariably  precede  science,  law 
appears  as  "Positive  Iaw."  This  does  not  necessarily 
ioTcdve  the  existence  of  a  le^slative  body  or  a  king,  or 
even  a  jadicial  tribunal,  for  we  find  rudimentary  traces 
of  law  before  tbesu  exist  in  any  form.  But  when  law  has 
beeonie  separated  &om  other  social  phenomena,  and  where, 
■8  in  active  commumties,  there  is  much  intercourse 
between  individuals,  its  growth  is  rapid  and  its  bulk  often 
ovenrbelming.  This  was  one  of  the  causes  of  codification 
in  the  time  of  Justinian,  and  this  Is  also  the  cause  of  the 
agitation  for  codificaldon  in  our  own  day.  The  objects  of  a 
code  in  such  circumstances  arc  practical.  They  are,  first, 
the  instruction  of  the  student  of  law,  and,  secondly,  the 
necemties  of  the  practising  lawyer  or  judge  Setting 
■ade  compilations  in  tliu  form  of  dictionaries,  we  have 
Tariotis  codes,  digests,  and  treatises,  arranged  on  some 
definite  principle.  Thus,  treatises  on  the  law  of  property, 
Jmband  and  wife,  contract,  succession,  evidence,  proce- 
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INTRODUCTION. 


dure,  or  bankruptcy,  though  nominally  treating  a  ungle 
subject,  may  be  so  expanded  as  to  cover  a  large  area  of 
the  law.  Such  treatises  are  invaluable  as  supplying  a 
theoretical  knowledge  of  law,  which  is  supplementary  to 
the  akill  acquired  by  practice.  A  treatise  on  law,  or  a 
code,  occupies,  in  this  view,  precisely  the  same  position 
as  a  treatise  on  whist  or  cricket.'  Now,  the  ideas 
which  form  the  basis  of  a  code  may  be  philosophic,  and, 
in  truth,  the  only  satisfactory  arrangement  of  legal  rules 
will  be  one  where  the  jthilosophical  ideas  underlyuig  them 
Are  kept  clearly  in  view.  But  the  scientific  arrangement 
of  a  great  body  of  laws  for  practical  purposes  must  not 
be  taken  for  the  sum  and  substance  of  the  philosophy  of 
law.  There  is  with  most  English  writers  a  distinct  ten- 
dency to  do  BO.  They  confound  science  with  technical 
education — subjects  which  are  related  but  are  not  iden- 
tical. Beyond  physics  and  chemistry  we  have  meta- 
physics ;  beyond  anatomy  and  physiology  we  have 
biology ;  beyond  biology,  the  ultimate  problem  of  life. 
Beyond  practical  jurisprudence  we  have  the  Philosophy 
of  Law.  The  scientific  stage  indicates  that  the  idea  of 
Kight  is  explicit — that  mankind  has  become  conscious  of 

•  Mr.  Justice  Markby  {EUmenU  of  Ijaun,  Introduction)  points 
out  that,  nnlil  ■bortly  before  liis  time,  Eoglitih  lawyers  learned  law 
only  u  a  pMctical  art,  in  the  saue  way  as  an  apprentice  learns  a 
tnde — i.e.,  by  rule  of  thumK  In  Scotland,  before  the  institution  of 
luiirenD^  chain  for  the  l«achiDg  of  conveyancing,  a  kuowlvdge  of 
that  robject  was  acquired  lo  the  ume  manner. — See  Inaugural 
LactuRi  by  Vrot.  Dicoy,  Can  Eiigluh  Laio  he  Tawjhl  in  the  C/iuverti- 
tiatt     Maomillan,  1883. 
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Bight,  as  an  idea  distinct  fixtm  othor  ethical  and  intel- 
lectual phenomena.  But  science  merely  arranges  andj 
groups  legal  phenomena,  and  stops  there ;  its  practical  ■ 
end  is  served,  and  it  has  no  need  of  going  further,  ' 
rithcr  to  inquire  into  the  history  of  the  doctrines  laid 
down,  or  to  discover  whether  there  is  any  ultimate 
reason  for  them.  In  point  of  fact,  however,  science  and 
philoeophy 'shade  into  one  another,  and  uo  hard  and  &st 
line  can  be  drawn  between  them.  And  so,  as  in  the  i 
phyncal  sciences,  discussions  on  legal  topics  frequently  * 
Msnme  a  philosophical  aspect.  The  systematic  develop- 
nent  of  positive  law  iu  treatises  may  be  taken  to  represent 
the  "  Natural  History  "  stage  of  the  science  in  which  the 
legal  phenomena  am  catalogued  and  arranged.  But  the 
1  mind  refuses  to  stop  arbitrarily  at  this  point  and 
t  DO  more  questions.  If  we  could  conceive  law  in  an 
I  state  of  perfection,  and  reduced  to  a  perfect  code, 
so  that  litigation  would  be  a  practical  impossibility,  and 
I^ialation  absolutely  unnecessary,  a  series  of  questions 
woold  still  present  themselves,  and  press  for  a  solution. 
What  is  Law,  as  distingmshed  from  a  particular  law  t 
Is  it  a  decision  of  every  conceivable  case  that  can  occur? 
Or  is  it  a  general  rule  that  ombraces  a  large  number  of 
individual  cases  T  Whence  docs  it  derive  its  authority  1 
Is  it  the  authority  of  the  parliament  or  king  who  has 
enacted  it,  or  its  own  inherent  reasonableness  "i  Whence 
ia  oar  knowledge  of  law  derived  1  Is  it  a  revelation  from 
God?    Is  it  a  mere  generalisation   from  the  facts  of 
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external  nature  ?    Is  it  an  arbitrary  invention 
himself?     By  what  faculty  do  we  declare  one  act  to 
right  and  another  wrong?     Are  legal  judgments  mei 
a  portion  of  our  moral  onca  1     These  questions,  and  sui 
as  theae,  belong  to  the  philosophy  of  law. 

It  is  absolutely  essential  that  any  department  of  huoifm 
knowledge  should  in  some  form  pass  through  the  stage  of 
fidence  before  it  comes  to  that  of  philosophy.'  This 
may  account  for  the  backward  state  of  the  philosophy  of 
law  iu  England  at  the  present  day.  Thus  so  recent  and 
so  popular  a  book  as  Professor  Holland's  Elements 
JitrixprudeJice  is  only  an  attempt  to  systematise 
positive  law  of  England.'  No  one  could  take  exception 
to  such  a  task,  but  the  mistake  made  by  Professor  Holland 
u  in  expecting  to  Bnd  any  assistance  in  German  works  on 
NaturredU.  It  is  like  trying  to  learn  geometry  from 
Kant's  Kritik  of  Pure  Reason,  or  Hegel's  Lo^c.  The 
jihilosophy  of  law  in  England  at  the  ])rescnt  day  appi 
to  be  in  the  same  position  as  ethics  in  ancient  Greeco.' 

'  See  Ilcgvl's  Logie  (WnllBO-''ii  tnuinUtioii),  \k  13;  uii<I  I'ruIegomeDa, 
}>.  xxxiT.;  CAinTs  Hegd  (Blaokwuoi]},  p.  ICO,  and  foil.  A  bigobx] 
(^mtist  will,  of  ooumc,  mm  tlutt  (Jio  period  prior  U>  floblws  in  tlie 
rvliginu*  I'pocL  of  EagUali  Uw ;  l)tu  |wrii>d  frutn  Ilubbci  Ui  BeDtliam, 
tlic  p)iilo>»pIiical ;  Mid  from  Buntlmm  to  lli«  prcHcut  day,  the  sciontifio. 
Ai  I  bavo  not  Bpaea  to  dinousi  tlii*,  I  wottliX  onljr  obewrve  Uiat 
|>iiiloeoph]r  bu  not  aaid  it«  but  word  in  Engbuid,  but  it  will  not  auAe 
further  prograav  until  Engliati  biw  hu  licconiu  moro  Bcicutific. 

*  It  in  instmoLirs  to  com]>Mti  the  revicwH  of  Uiia  work  and  of 
IWawor  Lorimer'a  IiutUvtm  qf  Law,  conUined  in  Pollock's  Eaayt 
lit  Jurir/midttux  aiid  Klhic*,  uiit  in  ibo  H«vtM  de  Droit  /nttmatiojud, 
sai^  p.  M7.  
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Evoiy  oD(!  \i'ho  writes   on  jurispnideDce  has  practical  1 
4pb  U  view.'    The  art  and  the  science  of  law  are  hope-  j 
Jai^aoBfeaiKled.     On  the  other  hand,  the  object  of  the  j 
sek&tific  inquirer  is  knowledge  for  its  own  sake.*    It  ia  I 
not  improbable  that  the  knowledge^  when  obtained,  will  J 
h«T«  an  important  bearing  on  the  corresponding  practical  ] 
art ;  but  tlua  to  the  scientific  inquirer  is  a  pure  accident 
W«  do  not  study  the  philosophy  of  religion  to  make  us 
pioos,  or  ediica  to  make  us  moral,  or  icsthctics  to  make  an 
poetie.*     And  so  the  primary  object  of  the  philosophy 
of   Uw  is  not  to   make  us   either  better  citizens,  or 
better  lawyers  or  statesmen.      To  quote  the  words  of 
Mr.   Wallace :  *    "  Practical   statesmen    and    theoretical 
refotmers  may  do  their  best  to  correct  the  inequalitieB  | 
of  the  world.     But  the  ver}'  terms  in  which  Bacon 
■eomftilly  depreciated   one  great   result  of  philosophy 
an  to  be  accepted  in  their  literal  truth.     Like  a  virgin 
eonwented  to  God,  she  bears  no  fitiit.    .    .    .     Philo-  I 

'  ZtOet't  I*r&S<Kralie  Philom>}^y,  by  K  F.  Alleyne,  vol.  L,  p.  S.  1 
Iwa  Fviguauu  definex  moral  philosophy  h*  the  "  art  of  r^nlkting  I 
lU  whole  of  liicL"  See  8i>l^ck's  MelAoiU  of  Btkia,  Book  L, 
Am^  i~,  Introdnotion,  p«rticulu'ly  sawtion  3  ;  Oreen'ii  ProUgamaM  to  I 
Btttif,  letrcMlnetion,  pp.  -I  uid  9  ;  Bradlfly**  Bthiail  Stydim,  p.  17S  ;  ^ 
Bpaoeir's  Data  a/Klhieii,  Preface,  p.  4,  and  eh«p.  x*i 

'  Ud  Uw  gnutnO  nilijcct  of  the  r«Iation  of  art  anil  acienon,  rafermw 
■■J  h«  Bwlv  to  WbowcU'i  Xovum  Ortjanoit  RmoveUtim,  Bk.  L,  chm{>. 
0 ;  MBh  iiOfie,  voL  i,  p.  2,  uid  vol.  ii.,  pp.  448  koA  S4fi ;  and  th« 
MthwHif  qaatcd  in  the  abovo  note;. 

'  CUrd*!  PkOimrity  <if  Htligim.  p.  45 ;  Bradlt?'*  Ethical  Stitdia,    , 
p.  175.  I 

*  liejfie  4)/ffi^,  Pn)agonu<nt,  p.  xziu.  J 
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Bopliy  lias  to  comprehend  the  world,  not  try  to  maktfl 
it  better.     If  it  were  the  purpose  of  philosophy  to  refornlJ 
and  improve  the  existing  state  of  things,  it  comas  a  littl 
too  late  for  such  a  task."     jVnd  to  the  same  effect  he 
quotes  Hegel,'  where  he  says,  "As  the  thought  of  the  world, 
philosophy  makes  its  first  appearance  at  a  time  when 
the  actual  fact  has  consummated  its  process  of  formation, 
and  is  now  fully  raaturcd.    This  is  the  doctrine  set  forth 
by  the  notion  of  philosophy ;  but  it  is  also  the  teaching 
of  history.     It  is  only  when  the  actual  world  has  reached 
its  full  fruition  that  the  ideal  rises  to  confront  the  reality,  , 
and  builds  up,  in  the  shape  of  an  intellectual  realm,  thstifl 
same    world  grasped   in   its   substantial    being.      Whea 
philosophy  paints  its  grey  in  grey,  some  one  shape  of 
life  bfts  meanwhile  grown  old  ;  and  grey  iu  grey,  though 
it  brings  it  into  knowledge,  cannot  make  it  young  again. 
The  owl  of  Minerva  does  not  start  upon  its  flight  until 
the  evening  twilight  has  begun  to  fall."     These  state-- 
ments  may  scorn  to  be  exaggerated,  but  I  have  quoted* 
them  as  a  protest  against  the  exaggerated  ideas  which 
prevail  in  some  quarters  as  to  the  immediate  practical 
utility  of  the  philosophy  of  law,  or  rather  against  the  i 
spirit  in  which  it  i.4  sometimes  studied — a  spirit  whicb  J 
may  lead  to  the  most  bitter  disappointment.     When  a 
naturalist  tmccs  the  life  and  growth  of  some  microsco- 
pical animal,  or  an  astronomer  tries  to  resolve  a  nebula, 
ho  haB  no  practical  end  immediately  in  new.     His  aim 
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is  knowledge  for  its  own  sake.  So  the  legal  philosopher 
moflt  act  expect  to  reform  the  world  by  theories.  He 
maj  make  discoveries  which  will  revolutloDise  society, 
but  be  will  stnmblo  across  them  by  accident  when  they 
are  Uut  expected.  His  sole  immediate  aim  must  bo 
koowledgc  for  its ,  own  sake.  He  may  have  to  be  con- 
tent with  explaining  some  catastrophe  after  it  has  taken 
place ;  but  even  this  humble  function  is  not  without  its 
DseB.  The  philosopher  here  gathers  human  experience  into 
a  Skos.  and  brings  it  to  consciousness,  and  thus  enables 
a  stop  of  fiirther  progress  to  be  made,  for  the  theories  of 
one  generation  may  be  the  commonplaces  of  the  next. 
Bat  the  practical  utility  of  such  studies  is  conclusively 
■bown  by  the  disastrous  effects  of  false  theories,  which 
men  have  sometimes  tried  to  put  into  practice.  Such 
experiments,  on  a  gigantic  scale,  are  very  instructive, 
but  the  qnestion  may  be  put — C'an  the  knowledge  not 
be  obtained  without  ao  much  human  sufleriug  'i  Can  a 
poUUcai  qnestion  not  be  solved  without  a  riot  or  a  battle  ? 
Can  nothing  but  a  famine  or  a  rebellion  suggest  a  reform  t 
What  is  Free  Trade,  if  it  (:an  be  cstAbliHhed  by  one 
fltarnug  rabble  and  aboUshed  by  another  f  Such  ques- 
tioiu  are  asked  cvcty  day,  and  must  be  answered. 

It  has  been  said  by  a  high  authority  that  lawyers  have 
no  more  concern  with  such  questions  than  any  other  class 
of  men.  This  is  true  in  the  sense  that  cleigymen  have 
no  oxdnsive  inteieat  in  theology;  and  medical  men 
■hoald   not  monopolise   the   study   of  natural  science. 
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But,  just  as  has  occurred  in  those  cases,  our  pursuits  andl 
our  studies  directly  raise  ethical  and  sociological  pro-l 
blems,  of  which  we  see  the  inner  working  more  closely  I 
than  other  men.     It  is  fashionable  in  certain  circles  to  ' 
denounce  theology;    and  there  are  determined  theorista 
who  would  exclude  pure  science  from  the  medical  curri- 
culum.    But  in  law  there  appears  to  be  no  danger  of  mi  J 
agitation  in  this  direction,  because  philosophy  is  not  i 
obligatory  part  of  legal  education,  and,  in  spite  of  theo- 
retical objections,  hiwyers  will  peraist  in  this  study,  even 
from  motives  of  mere  curiosity.     And  I  would  submit^ 
that  no  pLice  or  time  is  more  suitable  for  the  calm  am 
profitable  discussion  of  such  questions  than  the  end  of  a 
university  course  in  the  Faculty  of  Law.     We  are  hea 
removed  from  the  temptation  to  make  philosophy,  iikel 
some  ancient  oracle,  give  a  reply  to  please  the  inquirer 
— a  reply  which  will  subserve  some  passing  want,  and 
give    an    apparently    philosophical    foundation    to    the  J 
grossest   selfishness.      Liberal    or  Conservative  philoBo-1 
phies  are  as  absurd  as  Catholic  or  Protestant  histories. 
We  must  approach  our  subject  as  free  from  prejudice  as 
an  anatomist  or  a  botanist.      The  only  danger  is  that 
we  may  lose  ourselves  in  abstract  theories;  but  if  ^ 
remember  that  the  subject  of  our  study  is  Humanity,* 
as  it  actually  lives  and  moves,  and  that  the  book  <^ 
nature  is  open  to  us,  as  to  other  inquirers,  it  will  only 
be  the  result  of  our  own  blindness  or  folly  if  we  i 
rei^>  a  rich  reward. 
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A  POSITIVE  law,  in  its  widest  sense,  may  be  defined  as 
the  expression  of  the  idea  of  right  involved  in  the 
relation  of  two  or  more  human  beings.  What  is  this 
idea  of  right  t  An  answer  to  this  question  will  involve 
an  answer  to  all  the  questions  to  which  I  have  referred 
as  belonging  to  the  philosophy  of  law. 

It  will  have  been  noticed  that  there  are  three  aspects 
of  the  problem  presented,  which  may  be  distinguished  as 
the  psychological,  the  logical,  and  the  metaphysical. 
The  psychological  question  is.  By  what  faculty  do  we 
become  acquainted  with  the  idea  of  right  ?  This  is  the 
common  form  of  the  question  in  modem  ethical  specula- 
tion/ and  writers  who  discuss  law  from  the  ethical 
standpoint  have  adopted  the  same  line  of  treatment. 
For  a  fiill  discussion  of  the  subject  from  this  point  of 
view,  I  would  refer  to  Trendelenburg's  NaturredU^  and 
Professor  Lorimer  s  Institutes  of  Law.*  The  logical  ques- 
tion is.  What  is  the  nature  of  the  process  of  reasoning 

'  Grant't  ArUtciie,  voL  L,  fi.  378. 
"P.  9. 

*  Sceond  Ed,  p.  184.     Comfmre  Bnullej's  Ethicat  Shtdieg,  pp.  63, 
194,  and  Grern's  Etkicty  pp.  327,  351,  and  pastim. 
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involved   in   legislation  or   a  judicial   decision^       Aiid| 
lastly,  the  metaphysical  question  is,  What  is  the  natuj 
of  the  idea  of  right  in  itself  ?     I  shall  refer  to  the  1 
question  incidentally  while  discussing  shortly  the  meta 
physical. 

A  series  of  problems  precisely  similar  to  those 
indicated  is  raised  by  our  investigations  into  the  physical 
universe.     What  is  the  nature  of  our  knowledge  of  the 
citemal  universe  ?     How  is  external  knowledge  possiblel  i 
In  ethics  we  have  the  question  as  to  the  nature  of  our  I 
ideaji  of  moral  right  and  wrong ;  in  aesthetics  we  hava  I 
the  question  as  to  the  existence  of  an  absolute  standard  1 
of  taste  ;  and  in  theology,  tlie  question  as  to  the  existence 
of  God  and  His  relation  to  the  world.     In  each  of  those 
branches  of  science,  if  any  particular  answer  is  given  to  ■ 
the  question  proposed,  it  will  be  found  that  a  correspond- 
ing answer  can  be  given  to  the  questions  in  the  others. 

Without    enumerating   all    the    answers    which    have  J 
been  given  t*>  those  questions,  as  that  would  involve  i 
complete    histor}'  of   the    philosophy  of  law,    I    would  ] 
direct  your  attention  to  one  or  two  leading  ones. 

And  first,  it  i^  sometimes  said  that  the  idea  of  law  is  J 
created  by  God,  and  revealed  by  Him  to  man — in  other  I 
words,  that  law  is  an  arbitrary  addition  by  God  to  a 
de  ffjuAo  relation.  In  ancient  systems  this  was  always 
a  sulhcicnt  answer.  The  Hebrews  in  the  wilderness 
came  to  Moses  "to  inquire  of  Ood."'  The  laws  of 
B  xvUi.  Ifi. 
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MoeoB  were  written  by  God  on  tables  of  stone.  Both 
judicial  decisions  and  legislative  enactments  were  thna 
directly  given  by  God.  So  with  the  Greeks,  the 
lifu&rtt — judicial  decisions — wore  inspired,  and  their 
ancient  law-givers  were  on  terms  of  familiar  intereoorse 
with  the  gods.'  In  modem  times  this  view  has  been 
adopted  by  a  school  of  jurists,  of  whom  Stahl  is  the 
.  prominent  on  the  Protestant  side.  Ho  regards 
B  *  demand  made  by  God  on  humanity  as  a  whole, 
momlity  is  a  similar  demand  made  on  the 
individual  man."  The  ancients  assumed  this  theory  in 
regard  to  posiCm-  law,  the  modems  push  it  a  step  further 
bock,  to  nattmil  taw,  and  leave  the  details  of  legislation 
and  jurisdiction  to  mere  human  judgment  There  are 
two  modes  in  which  we  may  regard  this  revelation.  It 
may  eidier  be  at  certain  definite  epochs  in  the  history  of 
mankind,  or  it  may  be  a  continual  operation  of  God  on  the 
minds  of  men.  Ever}'  1^1  judgment  would  thus  be  a 
revelation.  This  latter  view  corresponds  to  the  Cartesian 
flieory  of  the  universe  ;  but  such  a  pantheistic  conception 
eqtkius  away  our  notion  of  right.  Its  apparent  necessity 
to  tui  is  an  hallucination.  ^Vluchever  view  of  this  reveU- 
taoD  is  adopted,  it  is  obvioun  that  the  mere  fact  of  God- 
cmting  law  ^vcs  no  information  as  to  why  particular 
principles  are  just  or  unjust.  If  law  is  an  arbitrary 
creation  of  God,  then  Uo  might  liave  made  every  principle 

>  JvweU'a  Plalo  (Lkw*),  vol  v.,  p.  1S3. 
'  SmiUpMilotopAie,  toL  tL,  pp.  191,  217. 
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of  justice  the  very  reverse  of  what  it  is  at  present. 
if  His  own  nature  made  it  impossible  for  Him  to  do  so, 
then  the  question  is  still  unsolved,  for  we  have  here 
Bomething  apparently  independent  of  God.  But  are  legal 
principles  revealed  to  man  any  more  than  mechanical,  or 
architectural,  or  artistic  principles  1  I  do  not  suppose  it 
will  be  maintained  that  the  Romans  bad  any  special 
revelation ;  and  if  this  is  so,  it  remains  for  us  to  explfun 
how  the  greatest  legal  people  the  world  has  yet  seen — 
for  our  English  neighbours  have  not  yet  produced  a  code 
- — developed  their  system  of  law.  The  history  of  Boman 
taw  is  quite  inconsistent  with  the  idea  of  a  revelation. 
Even  (Tiristianity  did  not  revolutionise  that  syst^o. 
for  it  had  already  advanced  a  great  portion  of  the  way 
to  meet  the  new  religion. 

It  is  useless  to  attempt  a  compromise  with  the 
tiieological  schot'I,  as  Professor  Lorimer  tries  to  do,*  by 
saying  that  the  assertion  by  a  jurist  fliat  God  is  t^e 
source  of  law,  is  just  the  same  as  if  a  botanist  said,  at 
the  ootaet  of  his  system,  that  God  created  the  world. 
When  theologians  appeal  to  the  iicience»,  they  generally 
make  the  nature  of  the  Creator  of  the  universe  a  deduc- 
tion from  the  nature  of  the  created  objects.  It  is 
certainly  strange  that  jurists,  when  the  lu^ment  from 
deugn  b«8  been  discarded  by  theologians,  should  reverse 
tlte  process,  and  infer  the  nature  of  the  object  created 
6om  the  assumption  that  they  are  the  direct  creation 
I  /ndtdUM  t(^Latt>,  -Jnd  Eil,  ]>.  :i!l. 
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of  s  just  and  holy  Creator.  The  reasoaing  is  a  etrcl«, 
because  we  infer  the  character  of  Ood  from  the  notions 
of  right  and  justice  which  wo  ourselves  possoss. 

80  far  for  the  tfaoological  school  I  pa«s  now  to  a 
flebool  which  we  may  coofiider  as  placed  at  the  opposite 
pole — the  English  Utilitarian  School,  represented  by 
Hobbcs  and  his  succeesorB.  Austin  is  tlio  first  name  that 
will  occur  to  most;  but,  oa  all  his  philosophy  is  borrowed 
from  Hobbes.'  it  ia  better  to  go  direct  to  the  fountain- 
bead.  Uobbes'  answer  to  our  question  is  that  lav 
(indading  the  state  which  rect^nises  and  enforces  it) 
is  an  arbitrary  addition  to  human  relations,  generally  by 
nuui,  and  in  some  cases  by  God.  His  position  may  be 
gatiicreil  from  the  following;  passage  in  tbc  Leviathan: 
art  is  created  that  great  Leviathan  called  a 
mwealth,  or  state,  in  Latin  Cimlas,  which  is  but 

lArtificial  man,  though  of  greater  stature  and  strength 
than  the  natotul,  for  whose  protection  and  defence  it 
was  intended,  and  in  which  the  aoin-reigrity  is  an  artiGdal 
und,  as  giving  life  and  motion  to  the  whole  body :  the 
magisiraies  and  other  officers  of  judicature  and  execution, 
aitifidal  Joints;  reward  and  pitnishment,  by  whicli, 
fiMtrni^  to  the  seat  of  the  sovereignty,  every  joint 
and  member  is  moved  to  perform  his  duty,  ore  the 
imve$,  that  do  the  same  in  the  body  natural ;  the 
weofiA  and  riches  of  all  the  particular  members  are 
the  ttrengih;  solus  poptdif  Ou  people's  safety,  its 
>  Uaiav's  /futory  ^  liutituHoiu,  p.  Mi. 
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husmeta:  counsellors,  by  whom  all  things  needful 
rtt  to  know  are  Buggestad  into  it,  are  the  menu>ry ;  equiiy 
md  laws,  ou  artificial  reason  and  wiU;  concord,  health; 
'  ttdition,  sickness ;  and  civil  war,  death.  Lastly,  the  pacts 
and  covenants  by  which  the  parts  of  this  body  politic 
were  at  first  made,  set  together,  and  miited,  resemble  that 
fiat,  or  the  Let  us  make  matt,  pronounced  by  God  in  the 
crcadoit."'  And  again,  he  defines  law  thus: — "Civil 
law  is  to  every  subject  those  rules  which  the  common- 
wealth hath  commanded  him  by  word,  writing,  or  other 
Bufficient  sign  of  the  will,  to  make  use  of  for  the  distinc- 
tion of  right  and  wrong — that  is  to  say,  of  what  is 
contraiy  and  what  is  not  contrary  to  the  rule."-  And 
in  tha  same  way  he  explains  custom  by  the  tacit  consent 
of  the  monarch ;  and,  even  as  to  inteqjretation.  he 
maintains  it  is  only  competent  to  the  monarch.  The 
objections  to  this  theory,  which  is  completely  contra- 
dicted by  the  facts  of  history,  are  the  same  as  I  have 
oiged  against  the  views  of  the  theological  school.  It 
bad  been  anticipated  by  Cicero  when  he  says,*  that 
if  law  is  constituted  merely  by  the  enactments  of 
peoples,  decrees  of  princes,  or  sentences  of  judges,  then 
it  might  be  legal  to  rob.  commit  adultery,  and  forge,  if 
these  acta  happened  to  be  approved  by  the  votes  or 
ordinances  of  the  maltitude.     The  law  is  here  external 

'  Introdoctioo  {MoImwotUi'b  Ed.,  vol  ui.),  p.  ix. 
'  tMiadum  (Molenrortli'i  Ed.),  p.  3AI. 
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to  the  subject  of  it.     He  could  not  discovet  it  hii 
If  he  could,  it  ia  not  a  command,  and  it  ceases  to  be  I 
Two  men  have  no  more  nJation  to  each  other  than  twol 
figures  in  a   waxwork,   unless    a    ruler    steps   in  and  ' 
commands  one  of  them  to  do,  or  abstain  &om  doing, 
something  to  the  other,  or  unless  the  two  men  make  a 
compact  which,  however,  an  we  shall  see  hereafter,  really 
implies  and  presupposes  law  for  its  recognition.     The 
subject  can  never  adopt  the  law  and  make  it  a  part  of 
iiimsclf.    His  mile  motive  is  to  escape  from  a  penalty.    He 
does  not  tiy  to  obey  the  command  so  much  as  to  escape 
the  punishment.     Just   and   unjust,  right  and  wrong, 
here  mean  simply  commanded  or  forbidden.    This  whole 
^tem  is  an  outrage  on  common  bcubc.     The  commands 
of  the  Irish  Land  League  are  as  true  laws  as  the  statutes 
of  the  Imperial  Parliament.     In  a  word,  if  law  is  mereljr  J 
an  arbitrary  command,  then,  as  Cicero  points  out,  theft>fl 
murder,  and  other  crimes  may  become  law,  as  they  did! 
■with   the   Irish  Land  League.      Such  a  view  is  purai 
scepticism,  or  only  one  step  removed  from  It     And  if  we 
concede    to    Austin  the  honour  claimed    for   him    by 
ProfieasoT    Amos,  of   being    the   true    founder  of    the 
sdeneo  of  law,'  it  wiU  be  in  the  same  way  as  we 
give  Home  the  credit  of  awakening  the  critical  philo- 
Bophy. 

To   obviate  this  objection  that  the  command    mayfl 

be  perfectly  arbitrary,  Hobbcs  and  his  successors  havsT 

^  JSeimee  <{/' Lav,  p.  i. 
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adopted  the  theory  of  utility.  This  theory  raisea  diffi- 
culties Bomewhat  similar  to  those  to  which  it  gives  me 
iu  pure  ethics.  It  is  closely  connected  with  the  assump- 
tion— which  is  gradually  becoming  discredited  through 
the  influence  of  Sir  Henry  Maine's  works — that  all  law 
is  duo  to  legislation.  It  is  true  that  legislative 
changes  have  always  some  practical  end  in  view — are, 
in  fact,  intended  to  be  useful  for  some  purpose.  But 
law  existed  ages  before  legislation,  and  early  legislators, 
as  we  shall  see  hereafter,  disclaimed  any  intention  of 
making  law  as  much  as  modern  judges  are  in  the  habit 
of  doing.  The  theory,  so  far  as  it  goes,  applies  only 
to  a  few  late  laws,  consciously  evolved  and  expressed, 
joflt  as  in  the  history  of  language  utility  may  explain 
n  few  words  or  phrases  deliberately  added  to  a 
langoage,  but  ia  quite  inadequate  to  explain  the  origin 
of  speech  or  of  thought,  of  which  it  is  the  expres- 
sion. Again,  this  theory  assumes  that  law  is  merely 
mechanical  iu  its  working ;  but  it  is  more.  It  is  the  con- 
Bcious  expression  by  at  least  a  portion  of  the  community 
of  their  ideas  of  justice.  But,  even  on  the  mechanical 
view  (which  is  true  to  a  certain  extent),  utility  explains 
nothing.  Coal  gas  is  useful,  and  is  used ;  but  utility 
doee  not  explain  the  chemical  phenomenon  of  com- 
boBtion.  As  I  have  already  remarked,  utility  is  late 
of  appearing  in  the  history  of  law.  It  is  only  when 
men  have  come  to  criticise  cumbersome  and  antiquated 
forms  on  theoretical  principles  that  this  idea  is  called  to 
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their  aid.  Thus  the  Roman  law  was  an  ancicDt  insti- 
tadou  when  Cicero  turned  against  it  the  shafts  of  his 
ridicule;  nad  it  watt  long  afu-r  his  day  that  the  reforms 
poiutwl  out  by  him  were  actually  carried  out.  The 
difficulty  of  accepting  utility  as  an  explanation  of 
the  phenomenon  of  law,  is  that  it  has  no  deBnite  content. 
The  most  opjiosite  principles  may  still  appear  equally 
useful,  according  to  the  object  in  view.  Thus  the  re- 
foniu  advocated  by  Bentham  were  plausibly  opposed  on 
the  Tciy  same  ground  of  utiUty.  It  has  been  attempted 
to  ovezcoine  this  difficulty  by  saying  that  the  end  of  law 
ia  tlie  "greatest  happiness  of  the  greatest  number." 
Iaw  is  tlrna  a  collection  of  rules  to  promote  the  happi- 
ness or  pleasure — which  is  used  as  a  convertible  term  by 
^faMlrtM)  maiotain  this  Tiew^ — of  as  Urge  a  number  of 
^^^^Bi  aa  possible:  Now,  if  any  one,  not  a  philosopher, 
V^nv  asked  if  this  were  so,  be  would  unhesitatingly  pro- 
DooDcc  it  nonsense.  It  is  another  phase  of  the  attempt 
to  rednce  benevolence  to  selfishnoss,  and  the  appetites 
of  hanger  and  thirst  to  the  more  pleasure  of  eating  and 
drinking.  But  the  case  seems  if  possible  clearer  than 
that  of  eating  and  drinking,  which  Mr.  Green  thinks 
if  DOW  beyond  controversy.'  And  so  we  may  ask,  Does 
Parliainent  legialatc  to  promote  pleasure?  Surely  that 
ii  nerar  its  direct  object.  And  if  so,  the  maxim 
qiplies,  "  In  jure  causa  proxima  non  renuMa  spectalur." 
To  remedy  an  injustice  will  certainly  cause  pleasure, 
'  8n  Qnon'a  SMa,  pi  167,  Mid  BuUer'i  Strmoiu,  Ho.  xL 
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both  to  the  legislator  and  the  peraons  wronged,  but 
it  is  a  confusion  of  thought  to  imagine  that  this  is 
the  object  aimed  at.  This  form  of  the  utiJitarian  theory 
is  doseiy  connected  with  the  faUa('y  that  a  sanction  is 
necessary  to  uiakc  a  tnn;  law.  Men  are  supposed  to 
obey  the  law  in  order  to  avoid  the  pain  of  punishment, 
or  to  obtain  the  pleasure  of  reward.  And  if  it  is  asked 
why  men  should  make  laws  and  invent  rewards  and 
pniiislunents,  it  will  probably  be  answered.  To  avoid 
naiural  punishments,  which  are  the  result  of  the  viola- 
tion of  natural  laws.  If  certain  acts  became  common, 
society— nay,  life — would  be  impossible,  and  in  order  to 
avoid    Buch    consequences,    artificial    punishments    are 

^Created.  But  what  is  the  connection  of  natural  laws 
natural  punishments  t      Is    it    ethical,    or    merely 

f^ywcal  ?  Again,  this  principle  of  happiness  or  pleasure 
doos  not  explain  the  rude  inxtiuct  of  revenge.  It  cannot 
explain  the  statement,  "Fiat  justitia,  mat  ccelum," 
which  impels  men  to  vindicate  their  supposed  rights, 
when  a  cool  calculation  of  the  consequences  to  them- 

r  Belves  and  the  world  would  dissuade  them  from  so  doing. 
^Vhile  hedonists  speak  of  pleasure  and  pain  quantita- 
tively, they  make  no  attempt  to  lay  down  a  unit  of 
mcaaureraeut.     Their  difficulty  is  well  stated  by  8hake- 

I  Bpcare :  "  1  were  little  happy  if  I  could  say  how  much."  ' 

Hiey  assume  tacitly  that  if  a  certain  quantity  of  pleasure 

is  given  up  or  tlirown  away,  like  a  bushel  of  wheat,  a 

>  Much  Ado  about  JfoMng,  Aot  iu,  8c«iie  1. 
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Uigcr  quantity,  twenty  or  thirty  bushels,  will  be  reaped. 
By  vrbotn  ?  If  by  the  individual  who  has  givcu  up  the 
pleasore,  it  is  undcrstautlable ;  but  why  should  he 
^ve  up  bis  pleasarc  if  others  are  to  reap  tho  result? 
Xnd  if  thcso  others  compel  tbc  surrender,  where  is  the 
limit  to  be  drawn '(  Can  they  sacrifice  the  individual 
entirely  ?  No ;  it  will  be  generally  admitted  that  only 
a  partial  restraint  is  jiut  on  the  conduct  of  the  indlvi- 
dool.  Here,  i^ain,  we  have  u  merely  tnedianical 
balancing  of  the  powers  and  capacities  of  individuals, 
without  consiclcration  of  their  organic  rclntions.  In 
it  conceivable  that  an  indUidual  should  derive  pleasure 
frotn  Buffering  pain  imposed  on  him  for  the  benefit  of 
others?  Could  others  have  pleasure  when  they  know 
ihat  it  is  fsusing  ]>aiii  even  to  one  individual  ?  la  a 
hnmute  emperor  entitled  to  deprive  u  hundred  thousand 
poor  people  of  great  ])lcasure,  involving  perhaps  real 
pain  in  disappointment,  by  saving  the  life  of  one  Jew, 
wbo  would  have  been  "butchered  to  make  a  holiday  t** 
Caa  we  weigh  the  pleasure  of  the  one  man,  or  at  moat 
tWD^  agunst  that  of  the  thousands  1  Perhaps,  too,  the 
gUdiator  wos  nek  of  life,  and  death  would  have  been  a 
ploMon  to  him. 

Bnt  this  difficulty  la  increased,  if  we  take  posterity 
into  cooitdcration.  If  money  ia  required  for  a  war,  why 
■bould  we  pay  it  if  wc  can  leave  the  debt  to  our  dc- 
Bcendants  7  If  a  debt  has  been  left  to  us,  why  should 
we  pay  it  T    Con  it  be  suggested  that  the  act  of  last 


session  for  liquidating  a  portion  of  the  National  Debt 
in  the  beginning  of  next  century,  was  passed  on  the 
consideration  that,  if  thirty  millions  of  people  paid 
fiirpencc  a  year  just  now,  iind  saved  fourpence  a  y^ar 
to  forty  millions  a  generation  hence,  there  would  be  a 
balance  of  pleasure  on  the  transaction  ?  If  pleasure  was 
actually  taken  into  consideration,  which  I  do  not  admit, 
it  was  undoubtedly  that  of  the  minister  who  devised  the 
scheme,  of  the  members  who  voted  for  it,  and  of  the 
present  inhabitants  of  the  country  who  enjoy  the  satis- 
faction of  paying  their  debt,  and  not  that  of  posterity, 
who  may  reap  the  benefit,  but  can  hardly  feel  so  much 
pleasure  a^  they  would  if  they  had  endured  the  burden. 
The  only  pleasure  which  can  bo  taken  into  account  is 
that  of  the  generations  which  successively  pay  the  debt. 
If  the  delit  is  cleared  off  at  the  end  of  five  or  ten  cen- 
ttirics,  it  will  only  be  a  few  students  of  history  who  in 
calm  momenta  will  be  able  to  realise,  at  the  beat  in  a 
vague  way,  what  their  ancestors  have  done  for  them. 
In  point  of  iact,  it  is  an  utter  impossibility  for  a  legis- 
later  to  estimate,  even  in  the  vaguest  degree,  the  effect 
of  his  laws  on  the  pleasure  of  untold  myriads  of  beings 
who  may  succeed  him.'  But,  further,  no  legislator  tries, 
or  caQ  try,  to  deal  with  the  pleasure  of  more  than  a 
small  Dumber  of  the  inhabitants  of  the  earth.  We 
have,  to  A  great  extent,  got  rid  of  monopoUcs  and  class 
legislation ;  but  most  people  appear  to  draw  the  line  at 
'  See  Sidgwick'a  EtMif,  p.  3S3. 
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thdr  own  nation,  and  seek  the  liappinesa  of  as  many  as 
possible  within  a  limited  tcrritor)'.  Thus,  instead  of 
being  "  univeraalistic,"  it  appeals  that  in  law  at  least 
hedonism  for  the  present  is  "egoistic,"  the  nation  taking 
the  place  of  the  individual. 

The  confusion  of  thought,  which  is  at  the  bottom  of 
hedonistic  theories  of  law,  is  more  apparent  there  than 
in  other  branches  of  ethics.     There  is  a  pleasure  which 
accompanies  the  normal  exercise  of  functions,  such  or  i 
eating  and  drinking,  and  even  of  mere  existence.     Any  ' 
disturbance  of  these  functions  causes  pain,  and  suggestt^ 
the  removal  of  the  disturbing  catise.     Writers,  who  arc 
•QCOBtomed  to  algebraic  calculations,  find  no  diitictilty 
in  aBenming  that  a  plus  pain  is  a  minus  pleasure,  and 
without  further  proof  translate  every  feeUog  into  one  of 
pleaiuze.    But,  instead  of  saying  that  laws  are  intended 
to  caUBo  the  greatest  pleasure  to  the  greatest  number,  it 
would  be  more  correct  to  say  that  they  are  designed  to 
cause  the   least    pain    to  the  fewest   number.     Positive 
laws,  like  medicines  and  other  human  contrivances,  are  \ 
intended  to  alleviate  a  certain  description  of  pain.     If  | 
great  wroogs  arc  per])Ctrated  on  individuals  or  classes  of  j 
the  eommuoity.  or  on  nations,  it  may  be  necesROiy  for 
judicial  or  legislative  ladies  to  interfere  for  their  redress, 
and  without  doubt  pleasure  will  result  from  their  infcr- 
e&ce  to  all  concerned ;  but  the  philosophy  of  law  mast 
not  explain  only  the  few  cases  where  judicial  or  Icgisla- 
tire  interference  is  neceas&ry.  but  it  must  explain  also 
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the  multitude  of  cases  in  which  such  interference  is 
uncalled  for.  Any  derangement  of  the  social  organism 
causes  pain,  and  la  a  grievance  which  demands  a  remedy. 
The  lawyer,  like  the  physician,  devises  a  remedy  to 
restore  normal,  healthy  action.  The  pain  shows  that 
something  is  wrong,  and  he  devotes  himself  to  the 
removal  of  the  cause  of  the  disease.  Law  is  thus 
entirely  utilitarian  in  ao  far  as  it  deals  with  material 
interests.  It  aims,  in  its  practical  aspect,  at  the 
maintenance  of  the  individual  man  in  life,  and  strives 
to  keep  him  in  possession  of  the  material  conditions 
necessary  for  life.  Pleasure  accompanies  the  result 
of  interference,  but  it  is  a  pleasure  mixed  with  pain. 
The  pleasure  would  have  been  much  greater,  in  the 
estimation  of  most  men,  if  there  had  never  been  any 
necessity  for  interference.  The  utilitarian  forgete  that 
for  one  dispute,  which  we  term  a  legal  one,  there  are 
myriads  and  myriads  of  transactions  between  men  in 
which  no  dispute  arises.  These  are  all  subject  to 
and  regulated  by  law;  or,  rather,  we  should  say,  men 
are  perpetually  in  contact  with  each  other  in  the  oigauic 
unity  of  society,  and  law  is  involved  in  all  their  rela- 
tions. The  error  of  supposing  that  law  is  only  involved 
in  cases  of  contention  between  men,  is  as  great  as  if  -we 
supposed  that  nobody  but  a  dyspeptic  had  a  stomach 
or  a  liver,  or  that  electricity  existed  only  in  thunder 
clouds  and  electric  batteries.  In  the  faculty  of  medi- 
cine  and  in  engineering  we   have  a  clear   line   drawn 
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between   the   scientific   and   the   practical    courses   of 
study;    but    in    the    faculty   of   law    we    have    been 
apt  to  ioTget  that  there  are  studies  corresponding  to  ] 
anatomy,  physiology,  and  pathology,  in  which  the  subject 
of  research  is  the  body  politic.    We  cannot  understand 
or  esplain  the  irregular  action  without  some  knowledge 
of  the  normal  functions  of  society.     As  I  have  already 
remarked,  law  as  a  practical  art,  like  medicine  or  surgery, 
is  utilitarian,  in  so  far  as  it  strives  to  remedy  grievances 
by  removing  their   physical  cause.'      But  neither  the  ■ 
pleasure   which  accompanies  existence  in   society,  nor 
the  pain  which  results  from    a   disturbance  of  normal    ' 
relations,  explains  the  idea  of  right  which  underlies  all 
the  relation3  which  are  involved  in  man's  existence. 

I  now  turn  to  Montesquieu,  whose  system  may  be  [ 
regarded  as  an  answer  to  that  of  Hobbes.  The  opening 
paragraph  of  the  Spirit  of  Laws  is  often  quoted. 
"  Laws,  in  the  widest  signification,  arc  the  necessary 
relations  which  spring  from  the  nature  of  things  ;  and  in 
this  sense  all  beings  have  their  laws.  Deity  has  His 
laws ;  the  material  worid  has  its  laws ;  intclligencea 
superior  to  man  have  their  laws  ;  the  brutes  have  their 
laws ;  man  has  his  laws."  If  the  word  "  law "  is  used 
throughout    hero    in    a   secondary   sense,    as    meaning 

lis  not  this  what  Mr.  Sidgwiok'a  partial  adoption  of  the  utili- 
tarian theory  amounta  to  J  If  etliica  ia  an  art  of  conduct,  it  must 
be  utilitarian ;  but  the  science  discussea  qiiestiona  beyond  tliis,  aa  to 
the  end  involved  in  utility.  Compare  Green's  criticism  of  Sidgwiok 
[ProkgOTnena  to  Etiaes,  p.  406). 
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generalised  statement  of  pheuomena,  the  statements  I 
quite  true,  except  vdth  regard  to  God,  who  cannot  1 
described  as  a  phenomenon  ;  and  Austin's  criticism  that 
laws  proper  and  laws  metaphorical  arc  confounded  is 
beside  the  point.  But,  assuming  that  he  refers  to  human 
laws  as  true  positive  lawa  in  the  ordinary  sense,  it  is 
evident  that  Montesquieu's  view  is  quite  the  opposite 
of  that  of  Hobbes.  Law,  according  to  him,  is  in  the 
relations  of  men.  It  is  not  added  to  them  either  by  a 
Divine  command  or  revelation,  or  by  the  command 
of  a  ruler.  Laws  are  the  necessary  relatioiia  which 
sjiring  from  the  nature  of  men.  This  \-iew  has  recently 
been  revived,  and  put  in  a  more  explicit  form  by 
Professor  Lorimer  as  an  answer  to  Austin.  He  lays 
down  the  following  propositions*: — "(1-)  The  laws  of 
nature  are  logical,  and  as  such  necessary  inferences,  which 
it  belongs  to  the  scientific  jm-ist  to  make  from  the  facts 
which  conaciouancss  or  internal  observation,  and  expe- 
rience or  external  observation,  reveal  to  him  as  the 
nccosaaiy  conditions  of  human  life.  (2.)  The  laws  of  the 
nation,  public  and  private,  and  the  laws  of  nations,  public 
and  private,  arc  similar  inferences  which  it  belongs  to  the 
legislator  or  practical  jurist  to  make  (a.)  from  the  laws  of 
nature,  which  he  accepts  as  facts  ;  and  {b.)  from  the  local 
and  temporal  facts  or  circumstances  of  the  nation,  or  of 
the  nations,  which  it  is  liis  business  to  ascertain.  (3.) 
Judicial  sentences  or  judgmenta — i.e.,  the  laws  of  the 

>  ItiMtituUl  of  I^m,  2nd  Ed.,  jt.  350;  lat  TA.,  p.  W. 
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individoal  <ai8e — are  inferences  equally  oecessary  which  I 
it  belongs  to  the  judge  to  make  (a.)  from  tlio  laws  of  the  ] 
nation,  or  of  the  nations,  which  he  accepta  as  facta  in  ' 
themselves,  and  coDBequently  as  decisive  of  the  law  of  ] 
nataro;  and  (b.)  from  the  facts — i.e.,  the  charactcristicB 
and  circuustances  of  the  individual — which  it  is  hia  duty 
to  ascertain."  As  I  shall  show  hereafter,  this  order  of 
development  is  the  reverse  of  the  historical  one.  But, 
passing  o>'cr  this,  it  will  be  at  once  apparwit  that  Uiis  is 
merely  an  application  to  law  of  the  metapliy&ics  of  Locke, 
who  denies  the  existence  of  on  innate  law  in  the  sense  of 
a  complete  code  possessed  hy  all  men  at  birth,  but  admits 
the  existence  of  a  law  of  nature  which  we  may  learu  by 
the  use  of  our  faculties.  *'  There  is,''  he  says,  "  a  great 
deal  of  difference  between  an  innate  law  and  a  law  of 
nature,  between  something  imprinted  on  our  minds  in 
this  very  original  and  something  that  we,  being  ignorant 
<iL  may  attain  to  the  knowledge  of  by  the  use  and  due 
Application  of  our  natural  faculties."'  Ideas,  according 
to  him,  are  derived  solely  from  sensation  and  reflection. 
Tho  notions  of  father  and  son,  husband  and  wife,  pur- 
diaser  and  eellor,  arc  merely  deductions  from  single  ideas 
obuined  in  those  two  modes.'  But  sensation — or  external 
oheervation — and  consciousness,  if  mere  internal  observa- 
tioB  or  reflectioo,  are  merely  empirical.    There  is  nothing 


'  JFiMy  im  //Mnan  Viuier*tatitiing,  I.,  3,  13. 
'  Ih.,  IL,  S8,  18.     As  to  vhAt  Ixick«  tnouuibjr  "MnMtion' 
ID,"  RB  OiMa'a  llumM,  rcA.  1,  latradaciion,  p.  &. 


LiW  ANI>  METAPHYHIC. 


1 

site 


necessary  in  them.  If  our  espeiience  is  exactly  opposite 
on  different  occasions,  what  becomes  of  law  ?  Is 
lawful  to  expose  children  in  China,  and  unlawful  to 
80  in  Europe  and  America  ?  la  it  ever  lawful  to  pi 
persons  to  death  who  are  afflicted  with  incurable  and 
intolerable  diseiute?  Are  lying,  cheating,  and  murder 
unlawful  in  the  case  of  individuals,  and  lawful  in  the 
affairs  of  states?  In  a  word,  if  law  \s  merely  an 
inference  from  sensation,  there  is  no  such  thing  as  right 
and  wrong.  The  de  facto  principle  on  which  Professor 
Loriraer  insists  so  strongly  thus  breaks  down ;  it  is  utterly 
nnsatisfactory  as  a  criterion.  And  if  he  answers,  as  he 
does  in  another  connection,  that  in  taking  the  facts  of 
nattu'e  we  must  look  to  the  liigbest  races  of  mankind,  the 
moat  highly-developed  members  of  these  races,  and  the 
higher  nature  of  those  individuals,  he  begs  the  whi 
question.'  If  I  can  tell  what  are  the  highest  races, 
most  highly-developed  individoala,  and  their  higher 
nature,  then  there  is  no  need  of  appealing  to  facts  for 
infonnation.  It  is  I  who  interpret  the  facts.  I  put  a 
meaning  into  them,  and  pronounce  a  judgment  on  them, 
and   pronounce  some  relations  to  bo  right  and    others 

'  Inttitvieji,  2ntl  Ed,,  p.  G7.  (A>mp.  Ourd'n  PhUotophyof  Helufiont 
|x  60.  Pruf.  Lorimor  Bpi>oarB  to  bo  approaohtng  it  Bouader  doctriue 
at  pp.  3.11,  334  (3nd  Va\.)  It  m%j  bo  ubMirod  tbut  it  U  the  xnmo 
t|aestioD  which  h>8  beon  miaed  and  disciiMcd  bjr  Mr.  Ituakin  in  his 
artistic  works.  Ilo  diuppravca  ot  the  Dutoh  and  FlemUh  jiaiuteni 
who  count  the  straws  m  a  stack  wid  the  bricks  in  a  hooao,  m  well  aa 
of  the  FivDoh  OMS,  who  mamrfkctgra  inpowbla  tnsi  and  oonooot 
e  JJWWn /VMNl«r«,  paoim. 
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wTDog.  If  tuy  thoagbt  is  necessary,  it  must  be  <l  priori. 
Wo  can  never  discover  the  necessary  in  tbe  contingent 
nutter  of  acnution  and  observation,  vbctlior  intcruol  or 
eztranaL  All  that  we  can  say  is,  that  such  a  relation 
exists  in  poiot  of  fact  Fathers  support  their  children 
until  thoy  are  able  to  support  themselvc-s.  This  is  a  fact 
which  we  mi^t  find  in  ten  million  cases,  and  in  tbe  ten 
miDion  and  first  wc  might  find  a  father  who  did  not 
support  his  child.  Our  induction  docs  not  then  hold. 
From  obson-ation,  we  can  only  find  that  something  w,  not 
that  it  oughl  tv  be.  But,  even  if  our  experience  were 
absolutely  uniform,  we  could  couccive  an  exception  to  it. 
We  might  then  say  that  the  law — in  the  sense  of  a 
physical  phenomenon — was  for  the  iatlier  U)  support  his  , 
child,  but  then  we  cannot  go  further  aud  say  be  ought 
to  do  BO.  We  cannot  proceed  from  law  in  the  physical 
to  Uw  in  the  jural  sense — from  mere  "  is  "  to  "  ought."  ' 
Bat»  again,  firom  tbe  logical  point  of  view,  we  may  admit 
that  laws  are  inferences  from  the  facts  of  nature,  if  we 
do  not  use  the  word  "laws"  in  the  jnral  sense.  If  by 
lavB  we  mean  the  generalised  phenomena  of  man's  nature, 
and  the  phenomena  of  his  legal  relations,  then  the  Btate- 
ment  is  true.  In  this  sense  we  luivc  the  laws  of 
man'a  nature.  |4iyaieal,  intellectual,  aud  moral,  as  tbe 
laws  of  physiology  or  the  laws  of  thought  We  thus 
may  bavo  even  laws  of  law.  In  the  succeeding  LectUTL-s 
we  shall  Bee  examples  of  these.  Thus  it  is  a  law,  in  the 
1  Sidgvidc'a  itttkoda  t^  Btkiet,  p.  361. 
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physical  sense,  of  law,  in  the  jural  sense,  that  law  alwayB. 
b(^;ms  with  judgments,  and  that  legislation  is  uniformly 
the  last  mode  adopted  for  the  amendment  of  law.  Thesu 
ai-o  true  physical  laws — inductions  from  a  series  of 
isolated  facts — and  if  our  experience  were  reversed,^ 
the  laws  deduced  would  be  the  opposite.  But  laws 
the  jural  sense  are  not  merely  inductions  from 
common  conduct  of  mankind.  They  are  not  mi 
general  rules  put  into  on  imperative  form.  There  may1 
be  customs  universally  observed  in  certain  communities] 
which  we  would  denounce  as  wrong — murder.  in&nticid( 
robbery,  drunkenness.  And,  again,  there  may  be 
law  in  an  individual  case  which  never  happened  before, 
and  might  not  happen  again.  The  theory — sometimes 
called  a  fiction — whereby  our  courts  assume  that  the 
common  law  applies  to  every  case  presented  to  them,  if 
there  is  not  a  law  specifically  dealing  with  it,  is  a  practicai 
application  of  the  fact  to  which  I  refer.  There  can 
no  induction  from  a  single  fact,  and  thus  the  jud] 
assuming  they  administer  the  law  of  nature  in  such  cases, 
must  find  their  law  elsewhere  than  in  the  customs  of  the 
community.'  'ITiere  is,  however,  anottier  logical  aspect 
of  the  matter.  Professor  Lorimer  is  in  the  habit  of 
representing  the  process  of  Ic^alation  or  judgment  aa 
a  merely  formal  logical  one.'    This  shows,  I  think,  that 


tical 
ises,  ^^ 


1  S«e,  on  thu  sabjecl  generally,  Bndley'a  PrinajUa  of  1 
Book  li. :  HiU'a  Jjcgit,  lOlh  Ed.,  voL  L.  Book  II.,  chaji.  ii 
1  InMitMlM  itf  la.%e,  2ad  Ed.,  p.  9. 
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kbe  preceding  observations  I  have  not  misapprehended 
his  meaning.  In  a  formal  syllogism,  the  conclasion  gives 
nothing  vhich  is  not  already  coutaiucil  in  the  premises. 
Tbna,  if  the  work  of  a  legislator  is  merely  syllogistic,  if 
he  merely  discovers  certain  external  or  internal  pbeno- 
mena  called  "  natural  laws,"'  and  certain  other  facts  to 
which  these  apply,  then  the  positive  law  is  nothing.  It 
is  merely  a  repetition  of  the  natural  law  in  the  particular 
case.  As  we  shall  see  hereafter,  a  statute  is  only  aa 
indeGnito  nnmber  of  h^-pothctical  judgments,  and  so  a 
decision  founded  on  a  statute  docs  not  contain  anything 
which  is  not  already  implied  in  the  statute.  And  this 
leads  me  to  observe  a  fact  which  cannot  be  too  early  and 
too  strongly  insisted  on,  that  tehenever  a  natural  law  is 
aprested  in  words  ii  becomes  a  jtosUivc  law.  There  is 
not  and  cannot  be  such  a  thing  as  a  natural  law  apart 
from  concrete  positive  laws.  There  cannot  be  beauty 
apart  fivm  beautiful  objects.  A  man  cannot  be  religious 
without  believing  something — without  having  a  positive 
reli^n.*  What  arc  sometimes  called  natuml  laws  in  the 
jual  sense — e.g.,  the  obligation  to  maintain  infant 
children' — are  only  higher  generalisations  of  positive 
laws,  and  are  as  true  positive  laws  as  the  statutes  of 
the  realm.     This  is  pointed  out  by  Professor  Lorimer 

)  OkirU,  PUUm^  <^  Raigitm,  p.  318. 

*  Bm^  for  cxunple,  Enkino,  IntlUutu  of  the  Law  t{f  Scotland,  I., 
L,  17.    The  wbide  titlo  a  worthj  of  |>cniMl,  u  iUtuAntiDg  tlw 
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himself  in  regard  to  morality.'  If,  therefore,  the 
phrase  "  natuiiil  law "  is  used  in  jurisprudence — aiid 
I  think  it  ought  to  be  avoided — it  should  only  be 
in  the  sense  of  a  generalLscd  statement  of  a  series  of 
facts,  keeping  in  view,  however,  that  the  generalisation 
involves  thought,"  or  it  may  be  used,  as  it  is  by  Hegel 
and  Trendelenburg,  as  equivalent  to  the  "science  of 
law." 

Before  leaving  Professor  Lorimer,  I  may  observe  tliat 
his  rcladou  to  Austin  is  not  unlike  that  of  Iteid  and 
Hamilton  to  Berkeley  and  Hume.  Berkeley  denied  the 
existence  of  an  external  (transcendental)  world  beyond 
conaciousncss  ;  Hume  denied  the  existence  of  causation. 
The  Scottish  school  answered  them  by  an  appeal  to 
common  sense.  Austin  denied  the  transcendental 
existence  of  law,  and  reduced  natural  law  to  a  command 
of  God  or  our  nature,  and  positive  law  to  a  command  of 
a  government.  Professor  Lorimers  answer  is  practically 
Reid'a.  Examine  any  human  relation,  and  you  will  find 
law  is  necessarily  involved  in  it,  even  if  the  Government 
should  t]nanDicalIy  decree  the  reverse.  They  both  appeal 
to  instinct  We  have  an  instinctive  belief  in  an  external 
world,  and  in  the  idea  of  eausc.  We  have  an  involuntary 
instinctive  power  of  inferring  rights  from  the  facts  of 
exiatenee.  But  an  instinct  is  merely  an  inferior  reasou. 
It  is  blind,  and  any  light  it  possesses  is  drawn  from  a 

of  Law,  !>.  3A9  (SuU  Ed.) 
i'>  Logie,  Book  VI.,  clik]>.  v.,  and  foUuwing  clwpten. 
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ends    by  others.'     He    holds,    further,  that  our  present^ 
customary  conduct  has  been  evolved  by  the  action  oi-A 
individuals  and  nations  on  each  oth(!r,  in  conjunction  with  J 
their  physical  surroundings.       They  adopt  the  course  of  I 
conduct  which  is  most  agreeable  and  pleasant  in  tho  I 
particular  cases  that  arise.     If  repeated,  the  acts  tend  to  1 
become    instinctive   habits.*     These   aro   transmitted    to.  I 
Bubsequent  generations,  and  confirmed  by  imitation,  as  I 
well  as  by  tho  feeling  of  fitness  which  arises,  as  often  as 
the  act  is  repeated.     Painful  acts,  or  acts  which  interfere  I 
with   vita!    functions,   and    therefore   wrong,    gradually  1 
disappear,  either  by  being  abandoned  or  by  destroying  t 
the  agents.     What  is  commonly  called  morality  (includ- 
ing, of  course,  law)  ia  only  this  conduct  "formulated" — 
put  into  a  scientific  form,  so  that  it  may  servo  as  a  basis 
for  au    art   of    conduct."      This  art   will   generally    be  I 
represented  by  positive  law.     This  view  is  open  to  the  J 
objections   which    I  have    urged   against   the  view  of  ] 
Montesquieu  and  Professor  XiOrimor,  and  also  to  others,  ' 
of  which   I    shall    indicate   one  or  two : — And,    first, 
wc  cannot   assume  that  the  progress  of  the  thought 
is  identical  with   that  of  its  physical  embodiment.     A. 
word  may  connote  ideas  which  have  been  completely 
forgotten,  and  so  the  derivation  may  give  no  clue  to. 
the  idea  now    conveyed   by  it    Poetic    feeling    may  J 

•  DalaQ/£Ata,  p.  282.  '  Ibid.,  p.  275. 

'  Ibiit,   p.    271.     See    Spmccr'a    Sodat    Statia,    -'Definition   of 
iioniHy." 
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be  in  advauce  of  technical  skill,  so  that  works  of  art  may 
ooDTey  but  an  imperfect  idea  of  the  artist's  conception. 
A  Bpiritual  religion  may  retain  much  of  fetichism  in 
its  embodiment.  /Vnd  so  laws  and  customs  are  not 
noceasarily  identical  with  the  moml  ideas  of  a  people. 
The  thought  and  ita  embodiment  act  on  each  other, 
bat  it  is  the  former  which  gives  meaning  to  the  latter. 
The  thought  regulates  and  detenuines  the  growth  of  the 
embodiment,  but  as  they  cannot  be  identified  in  the 
tiltiniate  result,  it  is  impossible  to  identify  them  while 
the  idea  is  becoming  revealed  to  consciousness,  and  is 
a&Iy  partially  known  through  its  external  material  form. 
jVod  if  it  is  suggested  that  the  idea  and  its  embodiment 
develop  independently,  and  that  we  know  nothing  of 
their  connection,  we  must  answer  that  we  do  not  kuuv\' 
what  is  meant  by  the  idea  or  the  embodiment  apart  from 
each  other.  Au  idea  which  changed  with  its  embodiment 
coald  not  be  the  same.  The  idea  must  remain  one  and 
the  same  while  the  embodiment  cbangcu,  or  the  whole 
object  and  its  relations  become  unintelligible. 

But,  secondly,  in  Mr.  Spencer's  theory  the  notion  of  | 
ethics  is  either  entirely  excluded  or  is  presupposed. 
Take,  for  example,  the  two  instances  ho  gives  of  acts 
abeolatdy  right.'  "  Consider,"  he  Hays.  "  the  relation  of 
ft  healthy  mother  to  a  healthy  infant.  Between  the 
two  there  exists  a  mutual  dependence,  which  is  a  source 

>  Dvia  o/Elkia,  ji.  261.     Thi!  MRit  may  bo  acwn  in  hia  nw  of  tba 
word  "itDilnly  '  in  hia  definitioo  ofjuat"  coDdnot,  p.  383. 
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of  pleasure  to  both.  In  yielding  its  natural  food  to  t 
child  the  mother  receives  gratification,  and  to  the  child 
there  comes  the  satisfaction  of  appetite — a  satisfaction 
which  accompanies  furtherance  of  life,  growth,  and 
increasing  enjoyment.  Let  the  relation  be  suspended, 
and  on  both  sides  there  is  suffering.  The  mother  experi- 
ences both  bodily  pain  and  mental  pain,  and  the  painful 
Bensation  borne  by  the  child  brings  as  its  results  physical 
mischief  and  some  damage  to  the  emotional  nature.  Thus 
the  act  is  one  that  is  to  both  exclusively  pleasurable,  while 
abstention  entails  pain  on  both;  and  it  is  consequently  of 
the  kind  we  here  call  absolutely  right."  It  will  be 
noticed  at  the  outset  that  reference  is  here  made  to  ;i 
specific  act,  and  not  to  a  course  of  conduct.  We  may 
elaborate  the  circumstances  in  Mr.  Spencer's  favour  by 
assoming  that  the  quantity  of  food  required  by  the  infant 
is  precisely  the  quantity  tbo  mother  ca.n  give,  and  that 
the  moment  it  feels  the  impulse  to  seek  it  she  is  impelled 
to  give  it  And  suppose,  finally,  that  the  child  is  with- 
drawn, the  instant  that  the  supply  is  exhausted,  when  it 
is  satisfied.  There  are  then  only  two  hypotheses  possible. 
Either  she  is  conscious  of  the  relation  or  she  is  not,  for 
we  may  surely  set  the  infant  aside  in  considering  the 
Ahiccd  as|>ect  of  the  relation.  If  she  is  unconscious  of 
I  the  relation,  and  it  is  merely  physical  or  governed  by 
r  instinct,  there  is  admittedly  nothing  ethical  in  it.  And 
if  by  any  chance  the  child  did  not  get  the  sustenance 
required,  and  died  in  consequence,  no  law  would  hold 
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her  gailty  of  murder.  But  if  she  is  conscious'  of  the 
relation,  and  has  the  power  of  controUiu;;  it,  aiid  in  con- 
sequence of  that  knowledge  and  that  power  withdraws 
the  child  at  the  proper  instant,  then  witliout  doubt  the 
■ct  is  rlf^ — not,  indeed,  absolutely,  as  Ulr.  Spencer  sajH. 
but  in  rdation  to  the  specific  circumstances.  By  hyjio- 
thcsifl  she  consciously  and  deliberately  withdraws  the 
child  before  there  U  tbe  .slightest  indication  of  pain  on 
either  side  to  suggest  that  she  should  do  so.  This 
involves  some  ethical  principle  in  her  conduct  It  may 
be  an  idea  that  the  act  is  for  the  benefit  of  herself  and 
her  child,  and  its  descendants  to  a  remote  posterity. 
Bat  here,  then,  is  a  most  im{>ortant  factor  in  her  conduct 
l^ich  mast  bo  explained.  She  cannot  have  acquired 
il  bj  pftinfo]  experience  in  her  own  person,  perhaps  not 
evtm  &om  piunful  experience  of  several  preceding 
generations,  for  by  hypothesis  she  is  perfectlif  healthy. 
If  it  is  developed  in  course  of  hereditary  transmission,  i 
aod  BO  instincrive.  thcu  it  is  not  ethical.  Bat  this  is  | 
exdaded  by  the  hypothesis,  for  she  consciously  adopts 
and  obeys  tbe  rule.  licfore  acting,  she  did  what  Mr.  \ 
Spencer  now  does  after  the  act — couteniphitcd  her  | 
condact  as  a  whole,  and  passed  judgment  on  it.  And  \ 
ao  her  act  was  ethical,  bcc:aufio  both  in  motive  and 
in  results  it  was  perfect  When,  therefore,  the  wonl 
*•  healthy"  was  used  by  Mr.  Spencer,  it  meant  morally, 
as  well  as  physically,  healthy.  If  the  act  is  un- 
'  8w>  Of*ra'ii  Klhift,  [1.  106,  u  (o  amUgruitv  of  ihia  word. 
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couseious  or  instinctive,  it  is  hard  to  see  how 
is  absolutely  right  for  her.  It  is  Mr,  Spencer  himself 
who  can  survey  tho  act  in  its  development,  and  in  the 
rwulta  on  the  whole  univLTse  of  beings  present  and 
future,  and  pronounce  it  "  absolutely  right."  The  othorj 
example  given  by  Mr.  Spencer  illustrates  more  forcibly  ■ 
this  unfortunate  use  of  the  word  *'  abaolutc."  It  is  that 
of  a  father  of  whom  he  draws  a  very  fanciful  picture  as 
he  participates  in  the  amusements,  and  superintends  the 
education  of  his  boy;  "giving  and  receiving  gratifica- 
tion from  moment  to  moment  while  furthering  ultimate 
welfare,"  Mr.  Spencer  does  not  tell  us,  but  we  must 
suppose  that  the  father  has  no  other  pursuit,  or  study, 
or  trade  which  will  engross  his  attention.  lie  is  not 
H  pbilaQthropist  or  a  stntcsiiiau,  or  even  a  church  elder. 
He  has  a  competent  income.  Perhaps,  too,  be  is  a 
widower.  And  so  we  may  proceed,  until  we  strip  him 
of  his  ctbienl  surroundings,  and  eUminate  every  duty 
wliich  might  clash  with  his  one  pursuit  of  training  the 
bi>y,  and  the  problem  disappears.  Or,  again,  as  I 
ub^r\'ed  before,  the  father  may  be  conscious  of  bis 
various  relations,  and  deliberately  and  consciously  pursue 
his  course  of  conduct  (and  Mr.  Sjwncer  seems  to  have 
made  a  slip  when  he  hints  that  the  father  may  have  a 
theory  of  education),  and  so  it  will  be  right.  Or,  once 
more,  it  is  only  the  spcclaior  who  can  say  that  the  acts, 
l)ciiig  "  pleasurable  alike  in  their  immediate  and  remote 
cli'ects,"  are  '*  actions  absolutely  right." 
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I  raay  observe  in  conQection  with  this,  that  in  our  j 
ncarcli  for  a  science  of  absolute  ethics  it  is  clear  that  1 
wc  cannot  Tall  back  on  mathematical  abstractions.     If* 
vc  could  conceive  beings  so  constituted  tl;at  an  injinile 
nambcr  could  exist  in  one  point  of  space,  or  infinitely 
rigid,  or  infinitely  compressible  (using  these  words  in 
their  ordinary  mathematical  sense),  then  law  disappears. 
A  coUiflion  between  two  atoms  would  not  be  assault  or 
murder.     Property  would  be  impossible  and  unnecessary,  i 
and  so  with   other  legal  relations.     Or,   again,  if,  as  I 
Mr.  Spencer  seems  to  prefer,  we  attempt  to  construct  I 
AD  abstract  ethical  science  corresponding  to  physiologyl 
in  medicine,  we  must  assume,  as  he  points  out,  a  condi- 
tion of  perfect  health.'    That  is  to  say,  we  must  assume 
perfect  morality — no  vices — no  passions— no  contiict  of 
egmsm  and  altruism.     A  moment's  eoni^idemtion  will  I 
show  tliat  we  may  know  as  much  of  the  functions  of  I 
lEodety    in    this  abstract  form   aa   wc   know   of  human  \ 
phyriology.    This  knowledge  has  frequently  been  for-  ' 
mulated  in   a  poetic   rather   than  a  scientific  form — iu 
pictures  of  ideal  societies.     And  even  of  social  "patho- 
logy" uur  knowledge   is,  alas,  only  too  great     It 
not  in  the  physiology  or  |>athology  of  society  that  our  I 
greatest  dlfliculties  arise.     The  problems  which  present  ' 
difficulties   to   the   student  of  ethics  arc  (1.)  the  philo- 
aopbieol  one  prior  to  this  physiology  and  pathology,  and 
(3.)  the  pmcttcal  one  posterior  to  them,  of  what  is  to  j 

t  Data  >■/  eUnc»,  p.  376  and  foU. 
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be  done  to  restore  normal  actioD,  and  cure  the  social 
dtAcases  disclosed.  Mr.  Spencer  will  probably  advise  us 
Dot  to  trouble  out  heads  about  the  former,  as  ic  is 
insoluble ;  and  if  his  principles  are  logically  carried 
oat,  we  shall  leave  the  diseases  of  society  to  mend 
theroselves,  provided  we  can  secure  ourselves  from  a 
injury.  ■ 

Again,  thirdly,  to  put  the  objection  to  this  theory  mt 
yet  another  form,  I  would  observe  that  Mr.  Spencer 
ignores  the  self-conscious  stage  of  law — legislation,  la 
tiacing  the  development  of  a  plant  or  animal,  the  man  of 
^cience  follows  the  unity  throughout  the  process.  The 
]>lant  or  animal  is  not  conscious  uf  the  process,  and  does 
not  tlcliberatcly  interfere  with  it  or  attempt  to  modify  it. 
But  with  man  it  is  different.  Here  we  find  individuals 
ftuccossfolly  struggling  with  adverse  circumstances,  and 
moulding  their  own  character  by  .seardiiog  for  or  creating 
ideal  societies.  And,  further,  we  find  one  part  of  m»a-l 
kind  striving  to  mould  the  character  of  the  rest,  not" 
only  of  their  contcmi)oraries,  but  also  of  posterity,  by 
making  laws  and  creating  educational  and  other  iustitu- 
ti(»ns.  But  even  if  the  only  effect  of  this  effort  is  to 
hasten  a  development  which  is  certain  to  take  place,  if 
only  sufKcient  time  is  allowed,  it  is  an  additional 
phenomenon  which  must  be  explaioed  or  taken  into  con- 
sideration in  examining  the  process.  So  strongly  has 
the  presence  of  this  clement  been  felt  that  it  has  led,  in 
epochs  of  great  politica!  and  legal  activity,  to  the  denial 
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[tile  objoctivo  rcalily  uf  tbu  luw,  uud  the  oiuboratioD  i 
mcb  tbeorics  as  Bousseau's  "Social  Contract,"  and  thai 
theories  of  Uobbes  and  Austin  above  referred  to.     It  is  I 
this  element  of  Belf-cuimciousnoss  in  the  individual,  in  tbe  I 
nation,  and  ultiuiatdy  in  tbc-  world,  wbicb  remains  one  I 
and  sin^e  tbrougbout  the  multiform  development  of  tbe  I 
embodiment     Anil    it   ia  this  same    clement  whicb 
prasnpposed  in  pronouDcing  tbe  action  of  tlie  motber  ' 
or  fatbcr.    in    tbe   examples    above   referred    to,   to 
"  abaolutely  right."     To  Mr.   Spencer  sclf-consciouaness 
IB  only  a  pbenomraion,  bounded  on  both  sides  by  instinct,.! 
for  law  and  etbics  have  developed  irom  instinctive  acta,  ' 
and    wboa    tboy    reacb    perfection    tbey   will   again  be 
instinctive,'  and  if  conscious,  then  only  in  ibe  sense  tbat 
the  individual  will  hare  no  more  to  do  vnth  bis  own  acta 
tbau  a  iipe<:tator,  be  will  feel  bis  motives,  and  see  tbe 
acta,  and  admire  and  approve,  but  bis  relation  to  them 
will  be  accidental 

Feriiaps  tbe  most  extraordinary  aspect  of  Mr.  Spencer's 
othical  views  is  tbat  be  expects  bis  theory  to  have  a| 
beneficial  effect  on  conduct."    Now,  if  a  man  were  con- 1 
viaoed  of  tbe  theory  of  development,  as  described  by  Mr. 
^wncer»  and    were    placed    in   circamstances   wbero  «l 
conflict  snwe  between  present  pleasure,  and  very  remote 
problematical  pleasure  to  bimiielf  and  otbeni,  be  would 
not  hc8itat£  to  prefer  tbe  former.    Tbe  porfcctiou  of  tbe 
individual  in  such  a  cose  can  be  no  end  even  to  bimaelC 
■  AUa  t/MMes,  ^  37^.  '  See  PoUock't  JStiayt,  p 


Exalted  virtue  and  self-denial,  not  to  speak  of  martyrdom, 
are  all  mistakes.  A  slowly  evolving  conservatism,  which 
denied  the  existence  of  change,  would  arrive  at  the 
same  result  after,  perhaps,  a  few  more  years,  and  time  is 
nothing  to  an  evolutionist.  In  this  view  legislation  is 
mere  ingenious  trifling.  If  we  leave  things  to  themselves 
they  will  all  come  right  in  the  long-run.  It  may  take  a 
few  years  longer,  but,  in  the  meantime,  the  philanthropic 
legislator  will  save  himself  a  world  of  trouble. 

I  would  now  observe  that  every  expression  of  a  relation 
of  right  is  a  si/n(kaic  judgment.  In  the  rudest  concep- 
tion of  a  crime  we  add  something — we  think  something 
into  the  mere  physical  phenomenal  relation  presented 
Ufl.  It  is  only  to  self-conscious  beings  (persons),  and  ii 
relation  to  them,  that  right  can  arise.  A  bull  gores 
man.  It  may  be  an  accident,  and  we,  therefore,  do  not 
conceive  any  notion  of  right.  But  if  the  owner  of  the 
animal  has  allowed  it  to  wander  along  the  highway, 
the  notion  of  law  which  wat  already  involved  in  that  of 
owner  is  extended  by  that  of  fault,  and  a  relation  of 
right  is  created  between  two  persons.  We  do  not  hang 
lunatics,  because  the  relation  towards  his  victim  of  a 
lunatic,  who  has  killed  a  man,  is  not  a  legal  one.  It  is 
purely  physical.  And  so  through  the  whole  series  of 
legal  relations ;  they  consiat  of  a  physical  phenomenal 
relation,  and  a  thought  added  by  one  or  both  of  the 
parties,  and  also  by  the  state,  and  expreiwed,  if  necessary, 
by    a   judge  or  arbiter.      The    indi\nduals    concerned 
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implicit]y  or  explicitly  subeumo  the  relation  under  b 
anivental  conception.  A  judge  or  profe6sio;ial  lawyer  ' 
alwa^'H  make  the  subsiimption  explicit.  To  a  certain 
extent,  and  when  society  becomes  projterly  organised^ 
iJiis  universal  is  supplied  tbrougb  the  state,  but  after> 
wards  a  higher  conccptiou  is  found,  when  an  appeal  is 
made  to  huniADity  through  the  idea  of  equity. 

I«  it  true,  then,  that  all  law  is  declaratory  ?  It  is,  if  ' 
by  this  Ktatemcnt  is  meant  that  there  is  an  objectiTe 
reality  corresponding  to  the  sulijectivo  notion.  To  use 
the  words  of  Hegel,  "  What  reflection  elicits  is  a  product 
of  oar  thought.  Solon,  for  instance,  drew  from  his  own' 
jndgmfnt  the  kws  he  gave  to  the  Athenians.  This  is 
half  of  the  truth,  but  we  must  not  on  that  account  forget 
that  the  universal  (in  Solon's  case  the  laws)  Ls  the  very 
revenue  of  merely  subjective,  or  fail  to  note  that  it  is  the 
eaaential,  true,  and  objective  being  of  things.""  When, 
therefore.  Austin  maintains  that  there  ran  be  no  true 
law  which  is  not  sanctioned  and  enacted  by  the  universal 
in  the  form  of  the  state,  and  when  Professor  Lorimer 
maintains  the  contrarj-  thesis,  tbat  there  is  an  objective 
necessity  in  human  relation?,  that  Parliament  with  all  its 
fimnipotcnce  cannot  do  certain  tbingn,  and  ntruif  do 
certain  others,  they  arc  merely  maintaining  separately 
the  opposite  sides  of  one  relation.  We  cannot  sepaiato 
the  objective  law,  which,  as  Montesquien  pots  it, 
"  springB  Irom  the  nature  of  things,'*  from  the  subjective 

*  WaIImo'i  Lope  oj  //<ys(,  p.  36.     Oonpuv  proiegomoDa,  p.  tx. 
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law  which  enacts  it,  and  recognises  it  as  right     The  < 
ternal  relation,  apart  from  the  thought,  is  nothing.     It  il 
a  puzzle  to  which  we  have  no  key — a  writing,  the  languag*! 
or  even  the  alphabet  of  which  we  do  not  know.    Th»J 
subjective  notion,  apart  from  its  material  coutout,  is  void.  | 
The  defacAo  relation,  apart  from  thought,  is  meaningleafrl 
— nay,  is  inconceivable.     We  may  illustrate  tliis  from  th»l 
ordinary  process  of  perception.     In  looking  at  a  tree  iJ 
have  a  number  of  sensations,  and  I  group  these  together^ 
into  a  unity  by  means  of  the  subjective  notion  of  i 
"tree."     We  often   find  that  an   external   object  may! 
alter   to   us.    according  as    we    subsume    it   under   one.l 
category  or  another.     For  example,  clouds  on  the  horizoal 
may  be    taken  foe  a  raiige  of  hills,  or  vke  versa.     A| 
rough  block  of  wood,  in  certain  circumstances,  may  be 
mistakert  for  a  polished  marble  pillar.     As  Dr.  Stirling 
says,'  "Any  individual  object  ia  to  us  a  compound  of 
matter  from  ihe  senses,  and  of  form  fi-om  the  mlud. 
That  house,    that   tree,    this   table,  this    pen,   outward, 
external,  as  they  are,  are  not  wholly  so,  but  have  forms 
projected  into  them  from  within  my  own  self,  even  in 
the  very  act  of   my  perceiWug    them,   which    format 
however,  present  tbenwelvua  to  me  as  much  externally  as  ] 
tliu    products    proper    of    sense  itself^  aud    constituto 
thus,    notwithstanding    their    origin    withiu,    veritable 
outward  realities."    Now  the  process  in  a  legal  judgment 
ia  Uie  same  as  iu  perception.     We  add  something  to  our 
■  Kant,  p.  34. 
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sensBtions  in  oider  to  moke  tliein  perceptions ;  bat  the 
two  moments  cannot  exist  separately.  And  so  with  the 
legal  judgment,  tlie  mere  co-existence  of  beings  and 
things  dovs  not  uiako  law  apart  from  thought.  Pure 
ibnnal  thonght  unrealised  in  petsons  or  things  is  not 


L,  as  knowledge  progresses  by  a  gradually  ertend- 
;  BjmthcsiB,  so  does  law.'  In  both  cases  synthesis  is 
implied  in  the  .timplcr  acti,  while  analysis  is  a  later 
pcDCCBBt  and  implies  a  previous  synthesis.  We  see  this 
TDiy  clearly  in  astronomy.  The  Copernican  theory  was 
otK  step.  Kepler's  laws  were  another,  and  Newton 
nude  these  laws  one  by  the  theory  o(  gravitation.  In 
each  step  tliougbt  added  an  idea  to  the  physical  facts  of 
observation.  So  in  law.  It  is  not  the  mere  pbyBical 
act,  bat  the  act  pltu  the  judgment  passed  on  it  by  a  self- 
eooscioos  being  which  makes  the  legal  relation.  The 
judgment  of  the  spectator  or  judge,  or  the  petson 
■ggtieTod  (if  he  can  rise  above  the  mere  physical 
■nnoyaoce),  is  synthetic.  As  lav  progresBes,  the  judge 
leoomes  scientific,  and  classifies  legal  acts.  Instead  of 
dealing  with  isolated  cases  on  equitable  principles,  he 
groops  specific  acta,  and  when  one  is  presented  to  him  he 
reftn  it  to  its  class.  We  sec  this  process  gradually 
perfected  in  the  Roman  law,  and  it  is  tlm  that  consti- 
tutes  Anstin's  merit  as  an    English    lawyer,    that    he 

■  See  Oraen'a  SMa,  Imok  i. 
'  B«e  Ourd's  Ami.  p.  303. 
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attempted  to  arrange    the    multitude  of   laws    underfl 
8cicnti6c  categories.    But  we  cannot  stop  abruptly  here,  \ 
even  if  we   would.     The    impulse    which    makes  lawi 
scientific  makes  it  metaphysical.    We  cannot  stop  untH  j 
we    arrive   at  absolute   iniity.     I    would   only  remark,  1 
further,  that    even    the   progress   of  legislation,  or   thsJ 
complete  codification  of  the  law,  would  not  make  the  i 
judicial  function  merely  analytic.    The  duty  of  referring 
ft  caee  to  one  of  two  or  more  conflicting  provisions  in  the 
code,  or  perhaps  the  deciding  whether  a  deviation  from 
its  rules  is  material  or  not,  all  involve  synthesis.     This  ia, 
of  course,  obvious  in  cases  not  provided  for,  where  the 
judge  has  to  find  the  major  premises  for  himself. 
8uch  cases  it  is  only  by  a  fiction  that  his  function  can  \ 
called  analytic.    And,  lastly,  in  cases  of  disputed  fact^l 
where  evidence  ia  circumstantial,  it  is  the  inference  from  \ 
the  facts  whiih  makt-s  his  decision.     It  is  a  greater  or  ' 
less  link  from  his  own  mind  which  he  supplies,  in  order 
to  reduce  the  chaos  of  facts  to  a  single  point  for  decision, 
and  here  again  the  judicial  function  is  synthetic. 

What,  then,  is  the  nature  of  the  addition  made  to  ' 
facts,  in  order  to  constitute  a  legal  relation  1  If  it  is  an 
error  in  psychology  to  add  special  senses  and  faculties 
to  the  human  mind  when  required,  it  is  as  great  an  error 
in  mi'taphysics^  to  add  to  thu  forms  of  thought.  The 
"  idea  of  right "  is  a  convenient  expression  for  the 
d  priori  element  abstracted  from  any  legal  relation  ;  but 
it  must  he  observed  that  it  cannot  oxii<t  apart  from  the 
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facts,  and  the  facts  are  meaningless  without  it  It  may 
be  suggested  that  all  law  may  be  reduced  to  personality 
— the  consciousness  of  self  in  relation  to  other  persons  ; 
but  even  in  the  notion  of  self  we  have  the  idea  of 
ri^t»  so  that  law  and  right  are  prior  even  to  the  notion 
of  **  person.'*  Law  is  thus  not  only  d  priori  or  d 
posteriori,  but  both  at  once.  It  is  not  merely  a  pre- 
esitablished  harmony  between  two  unrelated  things — the 
claim  made  by  one  individual^  and  the  right  accorded  by 
other  individuals— or  between  physical  external  pheno- 
mena, and  the  notions  of  justice  implanted  in  men.  The 
two  elements — the  subjective  thought,  and  the  objective 
phenomenon — cannot  be  separated  without  the  annihila- 
tion of  botL  This  will  be  amply  illustrated  in  the 
following  lectures,  in  which  I  shall  indicate  the  forms 
in  which  the  idea  of  right  has  been  embodied,  and 
trace  to  some  extent  their  development 
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Eablt  law  is  at  once  municipal  and  inteniatioiia], 
and  criminal,  strict  law  as  well  as  equity.     And,  lastly) 
the  fonn  of  expression  or  application  is  at  the  samel 
time    legislation,  judicial   decision,  and  execution,     ht ' 
other  words,  the  process  of  differentiation,  which  has 
advanced  so  far  in  our  own  day,  has  not  yet  commenced. 
As  in  the  lower  orders  of   animal    life  one  organ  may 
fulfil    several    functions,    80    in    a    remote    and    semi- 
barbarous  age  one  legal  institution    embraces    relations  i 
which  in  modern  practice  are  quite  distinct.     And  cveaB 
in  our  own  day,  in  our  modern   law   we   can  observsi 
the  various  branches  shading  into  each  other.     In  somsl 
cases  the  ancient  forms  are  still  living  and  operative  ;  ial 
others  we  have  merely  fossilised  remains  embodied  ial 
thi;  modern  law.      In  pursuing  our  inquiry  wo  mightl 
avail   ourselves   either   of    the   comparative    or  of    the 
historical  method.     We  might  regard  legal  phenomena 
ill  succession  or  as  they  actually  exist  at  any  particular 
epoch    of  the    world's   history.     Those    methods   woultl 
certainly  lead  ua  to  the  same  result — namely,  that  the 
phenomena  which  we  designate  positive  laws,  in  their 
development,  as  well  aa  at  every  stage  of  that  develop- 
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meat,   however   diverse    they  may  appear,   are   simply    I 
lealisations  of  one  principlu — the  idea  of  right.  ■ 

Ancient  law  was  )x)tb  municipnl   and   intcmadoDal.  M 
The  I^al  unit  was  the  family— the  state  in  miniature.  I 
Uany  examj>lu8  of  this  arc  given  by  Maine,  as  in  the  I 
inttitatioas  of  adoption  and  marriage.'     The  ouly  modern   1 
parallel  to  the  ancient  adoption  is  the  modem  process  of 
natDralisation.     The  formaUties  are  equally  solemn,  and 
the  ceanlt  is  precisely  similar.     The  individual  severs  hia 
connection   with   one   unit,  and   enters  into  the  same 
iclation  with  imother.     He  is  treated  as  an  alien  by  the 
fbnncf,  and  as  a  native  by  the  latter.     lu  the  ancient    ] 
Roman  law  the  forisfamiliated  son  was  a  stranger,  while 
an  adopted  son  was  regarded  as    standing    in   a  clo^e 
relationship  to  the  paterfamilias.     AVe  observe  the  same 
priocipte  in  the  criminal  law  of  murder.    The  kinsmen  of  I 
tbe  mardered  man  were  his  avengers.     In  some  cases  the  i 
crime  involved  the  destruction  of  the  whole  family  of  the  I 
calprit.      Id    the    old    Anglo-Saxon    law,    tbe    kinsmca  I 
received  a  share  of  the   fine   imposed  for  murder,  and  1 
tbej  had  to  contribate  a  proportion  of  the  fine  imposed  | 
on  one  of  their   brethren  who  comniitted  that  crime,' 
jost  aa  in  our  own  day,  when  an  individual  m  unable 
to  obtain  redress  for  a  wrong  done  by  a  foreigner,  1 
■tate  will  demand  it  from  the  foreign  state,  and  may  ' 


law  (Ith  Ed.),  pp.  130  aud  154. 
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even  declare  war  to  enforce  it.  The  rule  wluch 
all  the  individuals  of  one  state,  which  l^  at  war  with 
iuiother,  eoemies  of  all  the  iudividoals  io  that  other 
state,  was  thus  once  completely  recognised  between 
fiumlies  in  municipal  law.  It  has  I<Hig  disappeared  there, 
and  it  is  gradaallf  becoming  obsolete  in  intemationaL 
law ;  one  of  the  last  traces  of  the  role  being  the  right 
capture  of  private  property  at  sea. 

Again,  ancient  law  is  both  civil  and  criminal.  Ii 
examining  ancient  codes  we  are  strack  by  the  fact  that 
crimioal  law  bulks  veiy  largely  in  them ;  and,  further, 
that  many  acts  which  we  call  crimes  are  there  treated 
as  merely  civil  injuries.  We  shall  sec  hereafter  the 
difficulty  of  distinguishing  a  crime  from  a  civil  injury^' 
but  it  is  sufficient  here  to  obser\'e  that  they  are  entirely 
confounded  in  early  law.  In  Roman  law,  the  whole 
law  of  theft  belonged  to  the  private  law  ;  and,  as  Maine 
points  out,  the  old  fiomuo  penal  law  is  not  truly  a  law  of 
crimes,  but  a  law  of  torts  or  civil  injuries.  The  same 
remark  applies  to  the  Anglo-Saxon  law  of  murder.  We 
may  thus  conceive  a  period  in  the  history  of  law,  when 
it  would  consist  entirely  of  flagrant  wrongs,  which 
we  Would  now  chanicterise  as  crimes,  but  treated' 
simply  aa  private  wrongs. 

Further,  it  is  obvious  from  the  nature  of  things  that 
in  the  earliest  stages  of  law  the  distinction  of  law  and 
equity  must   have   been   unknown.     Early  law   w^as 
'  Lecture  Ir,,  ii^n*. 
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decisioa  applicable  to  the  circamstanccs  of  each  special 
case  as  it  arose,  and  so  far  it  was  equity. 

And.  lastly,  the  form  of  expression  of  early  law  is  j 
.  once  legislation,  judicial  docieiou,  and  execution, 
formalism  or  "  ritualism "  has  been  a  favourite 
Kt  of  ftarcasm  from  the  earliest  times.  But  r^ular 
fonns  of  action  are  the  first  attempt  to  moke  law  seien-  j 
tific.  The  Twelve  Tables  begin  with  the  law  of  ' 
procedure,  and  cvcti  the  Digest  of  Justinian  does  not 
give  a  description  of  men's  rights,  but  sets  forth  the 
acdons  they  h.ive  if  they  are  invaded.  Ho  the  laws  of 
.Atbelbirht'  begin  by  describing  the  punishments  for 
various  crimes.  They  assume  that  every  one  knows 
what  murder  and  theft  ore,  and  deBmtion  is  unnecessary. 
The  later  Anglo-Saxon  codes  refer  more  to  procedure 
at  trial,*  but  it  is  only  now,  at  the  end  of  ten  centuries, 
dwt  we  are  endeavouring  to  find  definitions  of  crimes. 
The  attentive  reader  of  Mr.  Justice  Stephen's  interesting 
Sittory  of  the  Criminal  Law  in  England,  which,  it  will 
be  obserred,  commences  with  the  histor)-  of  procedure, 
wiH  notice  that,  speaking  rouglily,  the  reform  of  the 
rtiminnl  law  has  proceeded  in  the  same  order  as  pro- 
cedure itself.  Punishments  were  first  mirigated  through 
the  exertions  of  Howard  and  other  philanthropists. 
In   order  to  discjiminfite  guilt  and  consequent  puuish- 
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ment   a   fair  trial  is  necessary.     Hence,  we   have  ■ 
amentlinent  of  laws  of  procedure  and  evidence,  simpB 
fication    of    indictments,    and  so  forth.     And,  k&tljn 
wc   have    attempts   to   define    culpable    homicide 
other  crimes.      The    last   thing  that  occurs  to  us 
to   deal  with  the    individual   ht^fore   he    has  committed' 
a  crime.      In    eariy  law   form  is,  therefore,  all  in  all.' 
and    forms    are    the    first    stage    in    the    developmenli^ 
of  right. 

The  earliest  I^al  forms  of  which  we  have  an  acconi 
clearly  indicate  that  mankind  had  just  emerged  from  a 
stage  when  each  family,  if  not  every  man,  was  legialator, 
judge,   and  executioner.    The    earliest    law    was    uoij 
doabtcdly  lynch  law.     The  murderer  caught  red-hande< 
or  the  thief  taken  "  with  the  fang,"  did  not  expect,  anJ  " 
did  not  get,  any  very  protracted  trial.'     The  analogy  of 
intcmarional   and    int^r-family   law    will    enable   us 
understand  this.     The  fact  that  there  can  be  no  pow^ 
superior  to  individual  states  has  led  some  to  deny  the^ 
exigence  of  international  law,  because  the  last  resource 
is  always  war  where  a  state  which  is  aggrieved  must  be 
legislator,  Judge,  and   executioner.     This  is,   to  somm 


>  Thia  ia  tnw  of  EDgUab  manidpal  law  down  to  &  very  roeent 
tkt«,  «nil  licnee  ibe  ibnger  of  inducriinitutto  oiuiiou  of  Kuglieli  chwm 
in  ScoUiiih  courts  In  mvaj  casM  th«  judgea  do  nut  di-u]  wiiU  the 
point  in  iliaput«,  but  merely  deoido  wbetbor  the  approprUie  remedy 
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eztcntf  tbc  position  of  public  intematioiial  law  at  i 
present  day ;  but  there  is  a  tendency  to  ri»e  above  it  t 
Rtstcfl  which  go  to  war  founding  on  anciunt  treaties  i 
JBBuing  manifcstoca  as  to  the  justice  of  the  war, 
in  Bomc  cases,  getting  a  "  mandate  "  from  Europe. 

But    this    was     not    confined    to    criminal     cas 
Lord   Kames  says,  "  It  appears  to  have    been   of  old 
both  in  England  and  Scotlaod,  a  lawful  practice  to  f 
payment  of  debt  by  taking  at  short-hand  from  the  dcbtorl 
*  pledge,  which  was   detained  by  the  creditor  till  thol 
debtor  replcdged  the  same  by  paying  the  debt  or  findin}^ 
Bocnrity  for  the  payment."     This   practice   was 
beted  in  England  by  the  Statute  15  Henty  III.,  cap.  1,1 
and  now  it  survives  only  in  the  law  of  distress.'    Inl 
Scotluid  it  was  dealt  with  by  sovcral  statutes,  and  it 
DOW  survives  only  in  the  modified  form  of  sequostration 
for  rent  and  poinding  of  the  ground  for  feu-duties,  to 
which  I  shall  refer  presently.       This  form  of  positive 
law  is  clearly  most  applicable  to  obvious  wrougs,  and  so 
would  prevail  extensively  where  law  was  promiuentlyl 
criminal ;  and,  as  we    should   expect,  it  is  universalljr  I 
recognised  in  criminal  law  at  the  present  day.     A  person'  j 
assaulted  may  defend   himself  by  violence ;  a  bosband  J 
may  oven  loll  an  adulterer,  if  be  is  taken  in  t^i  ^^% 


*  Kmdm'  L»te  TraeU,  vol  I,  p.  336 ;  MaJitv'a  IlUtor^  of  Itutitu~  \ 
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But  iu  such  legal  forms,  and  id  the  society  in  which  they 
would  prevail,  the  idea  of  right  is  only  implicit.  It  ia 
an  unconscious  instinct  of  the  race  which  finds  expres- 
sion in  the  acts  of  individuals,  and  the  idea  of  right  is 
only  made  explicit  when  a  legislative  act  of  indemnity  is 
passed,  or  when  a  court  or  a  jury  declare  that  the  act, 
which  in  other  circumstances  might  be  a  crime,  is 
justifiable. 

Up  to  this  point  it  is  hard  sometimes  to  draw  the 
line  between  legality  and  illegality ;  but  we  rise  beyond 
the  caprice  of  the  individual,  and  come  to  a  much  higher  1 
stage,    when    we  find  an  intervention    by  the  state    la  J 
the  person  of  a  king  or  chief  magistrate.     Maine  pointal 
out  that  certain  eariy  forms  of  procedure  had  referencd^l 
to  the  conduct  of  private  persons  in  a  quarrel  whicb  i 
was  stopped  by  the  intervention  of  a  magistrata     This  isl 
true  both  of  the  (tctio  sttcramenti  and  the  English  wager  i 
of    battle,    in    which    we   sec    law    step    forward    in 
religious    form    to    settle    the    dispute.'      At    first    the  ] 
question   would  no  doubt  be  solved  by  the  magistrate  ] 
interfering,  his  interest  being  rather  to  put  an  end  to 
violence  than  to  do  justice  between  the  parties.     When  i 
the  [)ower  of  the  magistrate  becomes  established,  weaker  ' 
persons  who  foci  aggrieved  appeal  to  him  for  assbtanca 
In  the  first  instance,  this  application  is  for  the  purpose 
of  obtaining  a  warrant  for  execution — for  the  enforcement 

>  I'uchta,    Curtv*  dtr  Jtut.,  Tol.   i.,  H  iO,  161;   liines'  ScoUiiU 
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of  a  right*    The  comploiner  or  pursuer,  if  wc 
up  the  rude  metaphor  which  eu^ests  the  preceding  age 
of  barharous  violoucc,  has  do  doubt  of  his  right.    His 
appeal  to   the  judge  is,  "  avenge  me  of  minu  adver^ 
aary."    The   adversary  docs  not,   and  cannot,   dispute  ^ 
the  claim,  and  a  pretimioary  examination  is  therefore 
supcrfluuufl.     Wo  may  udcc  the  Roman  action  of  pgnoris 
cofio,  which  Gaius  admits  to  have  cxiatc-d  prior  to  the 
date  of  the   Twelve   Tahlcs,  as  a  type  of    the  legal 
proGcduro  which  prevailed  during  the  first  three  centuries 
of  Roman  histor)-.     It  was  practically  a  form  of  cxcci^  . 
tion,  and  would  apply  where  there  was  no  dispute  as  to  { 
lacta  or    biw.     We    have    traces   of    this    idea   iu   our  \ 
modem  procedure.     Iu  Scotland  wo  are  familiar  witb  \ 
aoestmeat   ou   the   dependence   of    an   action-     An  1 
action  is  raised  for  a  sum  of  money,  and   before  the  I 
defender    can    say    a    word    in    defence,    or    perhaps  1 
even  hear  of  the   action,   the  pursuer  may  obtain  a 
warrant    which     enables     him    to    tie    up    all    the 
bank  accounts  of  the  defender,  as  well  as   all  debbi 
owing  to  him,  and  so  put  them,  for  a  time  at  least, 
effectually  beyond  his  control.      In    like    manner,  in 
the  process  known  as  [x>indiug  of  the  ground  and  the 
action  of  maills  and  duties,  warrant  is  obtained  at  once 
on  an  ec  ■parte  statement,  and  carried  into  effect  by 
attaching  the  debtor's  movables  or  his  rents  before  it 

*  Sm  FoUoek'*  Etmy»,  p..  208,  ud  BigvlowV  Bittory  of  Prooedwt 
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is    possible   to  have  a  decision   as   to   the    merits  of  I 
the    dispute    between    the    parties.     So    with     bonds  I 
coDtaintog  a  clause   consenting  to  summary  exccutioQ^  \ 
and    under  special    statutes,    with   bills    of    exchange, 
summary    warrants    are    issued,    and    the    defender 
must     suspend    the     diligence      thereon,      and      show 
cause   why  it  ought    not  to  proceed,   besides  finding 
Becurity    for  payment   of  the    debt   and   expenses.     In 
kII   these   cases    Scotch    law    proceeds   on  a  principle'  I 
diametrically  opposed  to  the  maxim,  mdior  esi  conditio  J 
defendeniis.     It  will   be  admitted,   I  believe,   that  in  J 
practice  no  inconvenience  is  felt  even  by  the  extra-! 
onlinary   remedy  of   arrestment    on    the    dependence^! 
because  these  lower  forms  of  procedure  for  the  enforce-  1 
ment  of  right  are  adapted  to  the  circumstances  with  1 
wtiieh  they  deal.     But  we  have  clear  evidence  that  such  J 
forms  were  once  the  usual  and  proper  ones  in  all  cases,  ia  J 
the  form  of  summons  employed  iu  the  Court  of  Session, 
and  in  the  Sheriff  Courts  down  to  1876.    There  the  whole 
narrative,  although  put  in  the  mouth  of  the  sovereign  or 
the  sheriff,  as  the  case  may  be,  'points  to  the  fact  that 
the  defender  ia  in  the  wrong  and  the  pursuer  is  simply 
enforcing  a  right.      lu  appearance  a  Court  of  Session 
summons   is  a  decree,   with  an   addition,  calling    the 
defender  into  court  that  the  matter  may  be  inquired  into. 
The  substitution  of  a  petitioD  for  a  summons,  and  the 
alteration  of  the  names  pursuer  and  defender  to  plaintiff 
and  reepondent,  indicate  au  advance  to  a  higher  stage. 
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It  used  to  bo  more  commoa  tlian  it  U  now  to  aaaei  a 
jodg^modc  law.    We  sliall  see  presently  bow  far  such  I 
suDCfB  ue   historically  justified.      But  the   fact  i 
clev   that   for    some    indefinite    period    prior    to   the 
extttonco  of  logisktiou  or  even  Judge-made  law,  a  form 
of  positive  law  existed  which  wc  may  call  poUccman- 
madc  law.     The  state  is  here  appealed  to,  but  it  is  in  ita 
executive  and  not  in  its  judicial    capacity.*     The 
form  in  which  this  power  is  now  generally  exercised  is*] 
in    the    royal  prerogative   of  pardoning   crimiuals    who  4 
have    been    convicted,    unless    we    should    treat  as 
revival   of  this   primitive   form   of  law  the  provisions 
of    the    Peace    Preservation    (Ireland)    Act    of    1881, 
as     to     imprisoning     suspects.       There      can     be     no 
better     evidence     of    the      sad     state     of     barbarism, 
which    characterises    so    many   of   the    inhabitants   of 
Ireland,  than  the  fact   that   the  legislature  in  the  year 
1881  was  compelled  to  abandon  the  forms  of  judicial 
piDoedure  common  to  all  civilised  countries,  and  to  allow 
die    Secretaiy    of   State    for    Ireland — the    Executive 
Govemmeat — to  take   a   man,  try,  and  punish  him, 

t  what  otherwise  would  be  an  arbitrary  manner.  The 
I  ■Varilttiniing  of  an  iutcutiou  to  punish,  and  the 
liberty  which  was  allowed  to  the  culprits,  do 
not  alter  the  fact  that  this  was  a  revival  of  a  rude  and 
primitive  form   of  justice,   and  that  it  was  quite 
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harmony    with    the    state     of    society    to    which    itJ 
applied. 

If  the   right   of  the   claimant  was  not  self-evident,! 
or  if  the  reapondeot  had  a  claim  primd  faxne  as  \ 
or  if  the  intervening  magistrate  did  not  feel  eompett 
to  settle  it,  a  preliminary  investigation  would  be  necea*! 
sary  to  determine  the   question  of  right.    The  whole  [ 
function  of  the  magistrate  would  be  the  stopping  of  the  ' 
quarrel  and  the  appointment  of  a  judge.     Judex  e^o. 
The   judge    may  be  merely  a   private    arbiter.      The 
Roman  judex    was    little    more,   but    be    determined'! 
the    rights    of    the    parties,    and    the    state,    in    thai 
person  of  the   prsotor,  merely  enforced    the  judgment  ] 
The    Roman  jurists  thus  define  btiscontestation  as 
judicial    contract.      Like    any    other    contract,    it 
enforced   by  the  state.    Law   was  then    treated  a 
question  of  fact  is  dealt  with  in  our  courts  as  being  a  ' 
mntter  for  the  jury  and  not  for  the  judge.    The  Roman 
miigiatratc  would  remit  it  to  a  lawyer  as  we  now  i 
remits  to  architects,  engineers,   and   accountants.    The  J 
law  administered   in  this   process  is  essentially  judge-  I 
made  law.     In  many  cases  all  that  is  wanted  is  the  1 
common  sense  of  a  third  party,  whose  judgment  is  not  ' 
biased  by  his  interest  in  the  question  at  issue.     But  a 
judicial  system  implies  more  than  on  impartial  examina- 
tion of  conflicting  claims.     It  is  the  first  step  towards 
a  scientific  treatment  of  jiirisprndence.     The  discovery 
has  been  made  that  the  idea  of  right  iavolved  in  any 


JUDCBS  OP  KACT  AND  LAW. 


37  1 


particular  case  is  not  merely  an  acddent.  but  it  is  the  I 
Toiy  essence  of  the  relation  lietween  the  parties— that 
the  idea  of  right  involved   in   the  particular  ca^c   is  | 
involved  in  every  similar  relation,  although  do  actual 
dt^te  should  arise.     "Common  sense"  is  soon  found 
to  be  inadequate  to  the  task  of  discovering   right     It 
requires  skill  and  experience.     We  can  trace  the  process 
clearly  in  the  history  of  ttoman   law.     In   the   early 
days  of  the  Republic  the  pnetors  were  changed  annually, 
and,  prior  to  their  appointment,  they  bad  no  special  . 
training  which  could  bo  called  legal,  and  so  they  could 
not  determine  difficult  taw  cases.     But    oven    in   later 
times  they  were  in  the  habit  of  occasionally  deciding 
cases  where  perhaps  the  remedy  was  obvious  without  the 
intervention    of  a  judex.     But   as   occurred  at  a  later 
epoch  in  the  case  of  advocates,  who  even  in  the  days  of  ] 
Gcero  were   not   lawyers,  it  would  become   more  and  , 
more  common  for  magistrates  to  be  versed  iu  the  law, 
sod  this  tendency  would  be  confirmed  by  the  necessity 
of  puUishing  an  edict.     Under  the  formulary  system  the 
magistrate  generally  dealt  with  the  law  and  the  judex 
with  the  facts ;  but  when  DiocletiaD,  in  the  year  294.  A.D.. 
ftbiJished  the  jtidicia  ordinaria,  the  judges  were  put  on  a    ' 
footing  more  resembling  that  of  our  modem   Scottish 
jndgeo.   The  modem  custom  of  appointing  trained  and  ex- 
paienced  lawyers  to  the  Judicial  office  is  thus  coincidonG 
with  the  modem  development  of  the  law  which  they 
administer.     An  extension  of  the  same  principle  is  seen 


S8  lex;al  fobms.  [i 

in  the  creatioc  of  Tribunals  of  Commerce,  aud  such 
tribunals  as  those  of  the  Railway  Commisaioners.  the 
Wreck  Commissioner,  and  the  Irish  Land  Court.  In 
these  cases  the  judges  are  specially  skilled  in  the  class  of 
foots  with  which  they  have  to  deal,  as  well  as  in  the 
law.  As  the  ma^trate  started  by  treating  law  as 
merely  (act,  the  tendency  now  ia  to  recognise  that  all 
facts  involve   law.' 

We  may  realise  more  clearly  the  function  of  the 
ancient  judge  from  sumc  remarks  as  to  the  function 
of  the  modem  judge  passed  by  Lord  Justice  Brett 
in  deciding  a  very  recent  case.*  This  judge  said : — 
"  To  my  mind  merchants  arc  not  bound  to  make  their 
contracts  according  to  any  rule  of  law,  but  the  court  of 
law,  from  the  language  which  has  been  used,  and  from 
the  known  course  of  business  among  merchants  with 
regurc]  tu  Ihti  nubjeet  mutter  of  such  contracts,  must 
ijutenuiue  what  i^  liic  interpretation  to  be  put  on  such 
eoiiU'actfl  Btn'uigitl  reoMtnalilu  merchants,  and  when  tbey 
bave  awi^fTtuiied  what  that  u,  the  court  ought  to  apply 
it  to  tlu  {MtrUoukr  otutraot  iu  question  in  the  way  in 
wbiiJi  ruuMWitUu  biuiiitiM  uiuu,  iu  the  ordinary  course  of 
bukincifi,  would  ttl'i'ly  it-''  Although  this  is  not  very 
acii^uUii'Jtfily    vApiuMcd,    il    (8   nevotthelew    true.      All 
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jodiciol  law  is  necessarily  ex  post  facto,  and  yet  it  is  not 
unjust.  Mr.  Justice  Brett  has  only  put  in  another  form 
the  old  truth  that  you  do  not  require  a  knowledge  of 
physiology  to  enable  you  to  eat,  or  an  acquaintance  with 
■ULics  or  dynamics  before  you  can  walk.  The  law  is 
implicit  in  the  relation.  The  court  makes  it  explicit. 
It  is  true  law,  although  no  similar  case  should  occur 
again.  It  is  law  in  that  particular  ease — the  law  of  the 
case.*  The  decision  is  not  a  haphazard  arbitrary  deter- 
mination of  a  particular  dispute  ;  it  is  the  exposition  of 
tbe  idea  of  right  involved  in  the  particular  relation  of  two 
aelf-coDScioua  beings.  Now,  what  La  here  laid  down  by 
Mr.  Justice  Brett  as  applicable  to  modern  mercantile  law 
is  applicable  to  all  ancient  law.  It  13  now  an  admitted 
historical  fact  that  the  great  bulk  of  our  laws  have 
beeo  laid  down  by  judges  acting  in  a  Judicial  capacity. 
^w  maritime  codes  of  the  middle  ages  were  nearly  all 
coUectioDS  of  judicial  decisions.  This  was  especially  the 
tiaae  with  the  most  famous  of  them,  the  Consokti  del 
Ma:  These  facts  are  now  universally  recognised,  and 
to  judge-made  law  is  now  condemned  on  another  ground 
than  that  it  is  not  the  function  of  a  judge  to  legislate 
Aostin's  objection  to  this  mode  of  enacting  laws  is,  that 
it  is  not  BufHcicntly  bold  and  thorough  owing  to  the 
coBBGtTative  instincts    of   lawyers.*     But  this  andent 


)  ne  vonl  "  Uw  '  i*  oaad  in  Uii»  boom  bj  Earl  Cairaa,  L.O.,  fat 
FHoyirtB  Co.  T.  Malb»>t,  fl  JtfUu  (II.  L.)  1 H  ;  I.R.  4  A  pp.  Cu.,  810. 
*  fronmee  iff  Juritprudme«  d4Umtined,  vol  i,  p.  iM. 
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form  of  legislation  in  particular  cases  BtiU  survives  in 
another  form.  "It  is  a  question  for  a  jury''  merely 
means  that  there  is  no  particular  rule  of  law  to  decide 
the  case  in  hand,  and  that  men  of  common  sense  must 
decide  it  by  taking  all  the  complicated  details  into 
accotmt. 

It  has  been  remarked  and  fully  illustrated  by  Maine 
that  the  amendment  of  the  law  is  effected  by  means  of 
legal  fictions  and  equity — that  is,  judicially — long  before 
actual  conscious  legislation  comes  into  play."  The  three 
modes  of  amending  the  law  correspond  in  historical  order 
to  the  three  modes  of  creating  it — esecution,  judicial 
decision,  legislation.  In  a  single  sentence  I  may  exjilain 
that  a  legal  fiction  is  an  assumption  which  is  false  in  fact, 
and  which  is  made  hy  a  judge  in  order  to  enable  him 
either  to  bring  a  case  nuder  a  particular  rule  of  law,  or 
to  exclude  any  case  from  such  a  rule.  For  example, 
when  imprisonmeut  for  civil  debt  was  illegal  in  Scotland, 
except  in  the  case  of  royal  debtors,  the  device  was  hit 
upon  of  procuring  a  royal  order  to  a  debtor  to  pay  his 
debt  If  he  failed  to  do  so  he  was  "  put  to  the  horn  " — 
denounced  as  a  rebel  at  the  market  cross,  and  thereupon 
imprisonment  became  legal  because  he  was  a  king's 
debtor  and  a  rebel.'     It  was  by  a  similar  process  that 

'  AnemU  Law,  |>.  3S.  Among  the  Jews  the  ii|>[iointincDt  of  tbo 
tereatj  judges  wu  prior  to  tho  Mosaic  legialatiou  {Ej-odun  xviu.  13). 
)  RobartMn  Smith,  Tk^  Otd  Tatammt  in  l}u<  Jewuh  CAitruA, 
k334. 
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Uie  Court  of  Queen's  Bench  in  Eagland  attAincd  its 
pltBent  eztensive  jorisdictioD.'  Again,  in  the  Scotch 
feodal  law,  when  subinfeudation  was  prohibited,  our 
oonvoyaDcere  devised  the  plan  of  making  artificial  feu- 
dnties  in  the  form  of  ground  annuals.  They  observed 
the  letter  of  the  prohibition,  but  defied  its  spirit.  The 
nmedy  of  legal  fictions  was  peculiarly  applicable  to  the 
smendment  of  old  strict  forms  of  law,  which  were  nearly 
related  to  eummaiy  execution.  They  clearly  indicate 
that  a  rough  body  of  rules  already  exists,  but  they  show 
that  the  execution  of  the  law  is  still  of  paramount 
UDportance,  for  all  that  the  magistrate  ifi  asked  to  do  is 
to  decide  whether  or  not  a  particular  case  falls  within  a 
particular  rule.  A  l^al  fiction  is  merely  a  quibble,  but 
it  b  quite  possible  that  the  statements  made  would  not 
appear  so  glaringly  false  as  they  do  to  us.  1  have 
noticed  in  practice  a  for  greater  tendency  to  quibble 
aaoog  laymen  than  among  professional  lawyers — and 
the  same  has  been  observed  as  to  children.  The  more 
iptonuit  people  are,  the  more  prone  are  they  to  exercise 
tbmr  faculties  in  that  way,*  and  so  in  a  barbarous  age 
tack  fictions  would  be  accepted  without   perhaps  any 


I  Aaemtt  Ime,  p.  26. 

I  tb»  ■Otoe    betwooD    Titmouse    anJ   Huckaback    in    Ten 

ds-J'Mr.bk.L.di.  viii.     The  Employen'  Liabilit;  Act,  1»80, 

b  Ml  •KMDpIo  of  ft  fiction  being  (lellb«rKt«ly  eiiuAed  hj  IWlia- 

nt  wiUiout  \t»  fkl*«Deu  being  abattrvetL     Inateftil  of  providing 

ftt  the  contract  of  hiring  iball.  In  c«rt<iD  oa«ea,  imply  *  contract 

«( ianmuiee,  it  kttnbutea  oonitructiTo  negligcnoe  to  the  euptuyer. 
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question.  In  some  systems — as,  for  example,  in  India— 
wo  Dotice  a  tendency  to  follow  absurd  analogies,  and 
this  may  assist  us  in  understanding  the  corresponding 
tendency  to  draw  absurd  distinctions.  In  fictions  we 
Bee  the  power  of  drawing  distinctions  in  embryo,  but 
they  are  soon  found  insufficient  to  adapt  legal  forms  to 
the  growing  necessities  of  social  intercourse.  Equity  is 
the  next  stage,  but  it  is  only  a  higher  and  more  general 
description  of  fiction.  It  would  involve  a  higher  power 
of  drawing  distinctions.  All  that  the  judge  has  to  do  is 
to  show  that  the  particular  point  submitted  for  decision 
is  u  ntte  one,  and  forthwith  he  is  empowered  to  invent  a 
new  rule.  If  he  is  unable  to  draw  a  distinction  then  he 
must  boldly  appeal  to  a  higher  source  of  law,  for  it 
would  be  absurd  to  decide  new  cases  justly,  and  old  and 
frequently  recurring  ones  unjustly. 

It  is  interesting  to  note  the  relation  of  the  office  of 
judge  to  that  of  cieculioner  on  the  one  hand,  and  that 
of  legifllotor  on  the  other.  l"he  close  relation  of  the 
offioo  of  judge  to  that  of  executioner  is  illustrated  by 
tho  names  of  varioun  judicial  functionaries.  Thus  the 
lloman  pnotor  was  formerly  the  chief  executive  officer 
in  tho  stato.  In  the  caily  days  of  Venetian  history 
thi»  dogo  rotnbincd  judiciid  and  executive  functions.' 
Witli  ourBulvud  tho  sheriff  has  lost  nearly  all  his  execu- 
tiv«  (Unclioua,  the  rhief  exception  l»eing  executions  for 
mtirdiir,  and  even  these  ho  is  perniittf!  to  carry  out  by 
t  HMdlU'«  ftrntimn  thjnMie,  iv..  |>.  -'Hfi  tad  i 
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depatj.     The    Scotdi   sheriff  formerly  executed   royal 
writs,*  bat  now  he  has  become  almost  entirely  a  jndidaJ 
officer,  while  the  English  officer  of  the  same  name  baa 
lost  his  judicial  fimctioDs,  nnd  retains  only  his  execative  ' 
ooea.     The  Scotch  sheriff,  besidee.  has  limited  I<^;iidatiTB  | 
.  in  makiog  general  mice  for  the  regalatioa  of  ] 
I  in  his  court 

I  can  be  no  doubt  that  the  judicial  prerogatiTs, 
as  well  aa  the  executive,  formerly  belouged  to  the  Idug 
in  this  country.     Now   the   pover  of  execution   alono 
leauiuB  with  him.     The  student  of  the  constitntianal  | 
luatfuy  of  England  is  familiar  with  the  straggles  between  | 
the  judges  and  parliament.     Which  is  supreme  I    Tbo  ' 
long  who  gives  the  judge  his  commission,  or  tbo  jiidgg 
who    detennincs  the  nature   and   extent  of  the  royal 
preroptive ;    the  parliament    which    maixs    Iswh   and 
which  can  practically  remove  a  judge,  or  the  judge  who 
iotetpreta  the  acta  of  perlianieat     Again  and  again  we 
find  the  crown  and  parliament  dcfcrrtng  to  the  upinion 
of  the   courts  of  law,  though  these  are  subject  to  tfaa 
control  of  parliament  and  the  executive  government     la 
all  those  cases  the  opinion  of  an  upright  and  skilled  man 
it  adopted  and  approved  by  the  natiooal  conscience.    Tha 
judge*  stand  to  the  other  governing  powers  in  Uic  Mnio 
tdation  as  their  f>piritual,  moiliail,  artistic,  and  wimtiflo 
Parliameut  is  omni|)otcnt,  but  it  cunnul  i>aink  ' 
or  atnpotato  a  limb,  or  docidu  a  law 
JM^niJusB  JSkmifC»iut  PfmUm {Bmt^\  Ed.),  {  9 
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The  king  can  do  no  wrong,  but  he  is  mo3t  likely 
accomplish  this  feat  by  restricting  his  acts  as  much 
possible.  In  the  United  States  of  America  the  1( 
courts  are  in  some  cases  superior  to  the  legblativc 
bodies ;  as,  for  example,  when  they  decide  whether  a 
certain  law  is  constitutional  or  not.'  As  the  judicial 
function  becomes  more  perfect  it  becomes  more  clearly 
legislative.  Instead  of  deciding  a  particular  individual 
quarrel  between  two  litigants,  a  modern  judge,  whose 
judgment  will  be  carefully  recorded  and  appealed  to  as 
a  precedent  in  all  similar  cases,  is  making  a  rule  of 
universal  application.  He  knows  that  this  judgment 
will  bind  him  and  perhaps  his  successors,  and  his  anxiety, 
is  as  great  to  make  a  sound  precedent  as  to  do  justice, 
between  the  parties.  The  City  Bank  cases  in  the  Court 
of  Session  illustnite  this  position  very  well  Each 
decision  ruled  a  group  of  cases,  and  was  to  all  intents 
and  purposes  Icgisktive.  To  refer  again  to  the  Irish 
Land  Act  of  1881,  Parliament  shrank  from  defining  a 
"fair  rent,"  bat  left  that  duty  to  the  judges,  because 
the  circumstances  of  individual  cases  were  so  diverse  that 
it  was  found  imposiiible,  or  thought  dangerous,  to  lay 
down  a  general  rule,  especially  as  it  would  ultimately  come 
to  be  interpreted  by  the  judges.  The  well-known  case 
of  Lickharrow  v.  Maaon^  is  a  good  specimen  of  the 
procees  of  judicial  legishtion.     The  varying  judgmenta 

■  K«nt'i  CamtMntarle*  (lOtb  £«!.),  vol.  l,  [i.  503. 
"  Smith'*  Leading  Ctuet  (7th  Ed.),  vol  L,  p.  756. 


n 


DT.   U.] 


MODERS  JUDICTAL  LEGISLATION. 


69 


of  tbe  various  coorte,  from  the  King's  Beuch  to  tht;  House 
of  Lords,  indicate  a  straggle  betwecu  the  old  idea  of 
strict  conservative  law  and  the  new  ideas  of  commercial 
freedom,  which  refused  to  be  trammelled  by  etriut  form. 
Diqgaise  the  matter  as  we  may,  wbeu  the  House  of 
Lords  decided  Lid^rrow  v.  Mason,  it  became  a 
"  leatling  case,"  and  men  spoke  of  the  law  as  being 
settled  by  it.  It  recognised  for  the  first  time  the  right 
of  moicbants  to  transfer  by  simple  indorsation  goods 
T^reseoted  by  a  bill  of  lading,  just  as  tho  Act  19  and  20 
Yid|  c.  25,  recognised  their  right  to  cross  cheques.  In 
both  cases  the  practice  had  grown  up  from  convenience. 
The  law  merely  recognised,  formulated,  and  expressed 
the  practice  which  it  found  ready  to  its  hand.  A  perusal 
of  Justice  BuUer's  opinion  delivered  to  the  House  of 
Lords' — and  as  he  was  in  the  minority  of  the 
ccHuulted  judges,  his  opinion  was  presumably  not 
good  law  before  his  day — will  convince  any  one 
that  he  was  not  merely  tryiug  to  discover  a  rale 
already  existent,  but  that  he  decided  the  question  on 
theoretical  grounds,  and  showed  that  the  previously 
tmdorstood  law  could  be  explained  away.  It  was  tlie 
House  of  Lords  which  adopted  his  opinion,  and  so  made 
it  law.  Though  realty  acting  in  a  judicial  capacity,  the 
Hotue  of  Lords  feels  less  irammcUed  in  such  cases 
by  precedent  than  other  courts,  while  it  feels  conscious 
that  it  is  creating  a  precedent  of  the  very  greatest  weight 
1  SmiUi'a  Lmding  Catea  {'th  Kd.),  toL  i,  p.  792. 


for  all  the  other  courts  of  the  country,  and  one  the  f 
of  which  13  inferior  only  to  statute. 

The  judicial  function  has  often  developed  into  express  J 
legislation,  a  legislative  act  being  merely  a  decision  of  a 
indefinite  number  of  hypothetical  cases.   Prretorian  edicts  ] 
exemplify  this  veiy  well.     At  first  a  decision  was  given 
in  each  case  as  it  arose,  but  afterwards  it  became  the 
custom  for  the  prsetors  to  issue  a  list  of  the  decisions 
which  they  would  give  in  certain  cases.     Each  pnstor,  ] 
on  his  accession  to  office  for  the  year,  issued    such  im  1 
edict.     This  was  purely  and  simply  an  act  of  legislation^  J 
and    its    essential    character    was   not    clianged    when  J 
Hadrian     promulgated    the    edictum    perpetuutn.      OaJ 
many  subjects   those  who   administer  the  law  are  tliQj 
best  legislators.    It  is  for  thia  reason  the  subject  of 
judicial  procedure  is  generally  dealt  with  by  the  Court  of 
Session  in  a  legislative  capacity.     This  function  of  tho 
Scotch  court  has  been  adopted  in  England  for  the  High  I 
Court  of  Justice,  and  it  has  been  extended  in  Scotland! 
in  certain  cases  to  sheriifs.'     But  the  powers  formerly  were.l 
much  more  extensive,  for  we  find  several  of  the  Court  of  1 
Session    acta     of    sederunt    dealing    with    points     iaj 
municipal    law.      Thus    the    Act  1621,    cap.    18,  as   toi 
bankruptcy    was    preceded    by    an    act    of    sederunt. 
Erakine  says   that    parliament  generally   ratified    such 

'  Act  of  Sederunt,  lOtli  July,  1839  ;  39  i  40  Vict,  c.  70.  By 
thf!  Act  4*  &  45  Vict.,  c.  44,  bm.  2,  tho  Lord  Chancellor  is  directed 
to  take  the  uiiatanoe  of  &  sotietlor  in  pr«tnring  tables  ef  fees. 
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acts,*  and  he  tries  to  explain  away  the  true  character  of 
the  li^ftlative  proceeding  by  saying  that  they  probably  ^ 
deuUrcd  what  was  the  existing  law  of  Scotland.     The  | 
same  remark  might  be  made  about  any  of  our  acts  of 
parliament,  for  it  has  been  said  that  aU  law  is  merely 
declaratory. 

When  we  tunx  to  proper  legislative  bodies  we  find  ] 
that  the  strict  separation  between  legislation  and  judicial  | 
action  is  a  rcceuL  development,  and  that  no  clear  line  of  1 
demarcation  can  be  d  rawn  between  them  even  at  the  f 
present  day.     Among  the  Romans,  as  Maine  points  out.  I 
the  iirivato  transaction  of  adoption  was  a  legislative  act.  | 
The  carhcst  criminal  prosecutions  partook  of  the  nature 
of  bills  of  pains  and  penalties.*    So  among  the  .-Vnglo- 
Saxous  the  witenagemot  was  both  a  legislative  assembly 
and  a  court  of  justice.*     The  double  functions  of  tlia  1 
HoQM  of  Lords  at  the  pre^nt  day  arc  a  very  obvious 
example  of  this.    The  trial  of  Queen  Caroline  is  a  well- 
known    example  of  a   purely  judicial   proceeding   in   a 
l^jfllative  form.     But  every  private  act   of  parliament  , 
is  an  example  of  the  same  thing.    The  committees  of  the  I 
Lords  or  Commons  decide  on  the  rights  of  rival  claimants 
or  promotors.     There  is  no  essential  difference  between 
a  divorce  obtained  by  act  of  parliament  and  one  decreed 
by  the  judge  in  a  divorce  court.    The  grounds  on  which 
it  is  obtained  arc  the  same  in  both  cases.    The  effect 


>  IttMilutt,  L,  L,  40 ;  Bell'i  ComoMniimtv  (HlAnn's  Ed),  u,  171. 
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when  obtiuned  is  identical.     It  would  be  interesting  to 
discover  who  first  enunciated  the  principle  that  a  judga  i 
cannot  make  law.     It  might  be  that  some  unjust  judge  I 
gave  a  decision  at  variance  with  custom,  and  so  ledl 
l)eople  to  see  that  as  private  individuals  mu.st  not  tnkttj 
law  into  their  own  bands,  so  too  must  judges  be  prohibited 
from  80  doing.     Justice  cannot  be  left  to  the  arbitrary 
caprice  of  a  judge  any  more  than  of  a  suitor.     Hence 
the  interference  of  legi-slative  bodies  with  municipal  law. 

The  distinction  between  a  legislative  act  proper  and  i 
jadicial  act  is  this,  that  in  the  former  a  decision  is  giveoJ 
in  a  hj-pothetical  case,  generally  with  the  intention  < 
creating  a  future  rule,  whereas  in  u  judicial  decision 
there  must  be  an  actual  case  presented  to  the  court,  and, 
at  least  in  early  times,  the  creation  of  a  rule  is  secondary 
and    accidental.     The   legislature  decides   an    indefinite 
number  of  cases,  ihe  judge  only  one,  while  the  reporter 
generalises  tlie  particular  case,  or  leaves  that  to  be  done  I 
by  a  future  judge  in  deciding  a  future  case.     The  act  c^] 
legislation  and  the  act  of  judgment  arc  ultimately  ani 
essentially  the  same,  but  the  true  unit  is  the  judicial 
dociBion  however  it  may  be  given.     An  enactment 
nothing  till  it  is  clothed  with  a  case.    Till  that  takes  1 
place  there  is  no   law.     Ko   relation   of  right  bos  yet  J 
arisen.     The  law  is  only  hypotbcticul. 

But  within  the  last  year  or  two  legislation  has  taken  * 
further  development.  We  have  seen  that  Parliament, 
with  all  its  omnipotence,  has  long  since  abandoned  the 
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right  of  interpretation  of  the  law.  It  would  appear  that 
it  will  soon  abandon  legislation.  High  authorities  have 
shewn  that  it  is  utterly  impossible  to  expect  Parliament 
to  prepare  a  oocle.  Ar.ts  dealing  with  techiiical  subjecte 
•n  generally  passed  in  the  form  in  which  they  leave  tlte 
draoghtsman's  hands.  This  has  been  particularly  the 
cnsc  with  the  English  Criminal  Law  C«nsoHdation  Acta. 
Amendment  in  such  cases  often  means  mutilation.  The 
referring  of  certain  bills  to  Grand  Committees,  the  mem- 
bers of  which  Iia%'e  some  technical  knowledge  of  the 
SQbject  of  legislation,  is  therefore  a  step  of  great  import- 
ance towards  perfecting  the  form  of  the  law,  and  it  is  to 
be  hoped  that  the  experiment  will  be  honestly  carried 
OQt.  before  ajudgment  is  passed  on  the  proposal.  What 
tlicn  will  be  the  function  of  Parliament  1  The  voting  of 
■Dirties  and  a  general  superintendence  of  the  conduct  of 
the  Executive  is  amply  sufficient  to  occupy  the  most  of 
its  time.  And  the  answering  of  questions  is  not  such 
waste  of  time  as  some  people  seem  to  think,  if  the  qaes- 
tioDS  aru  put  by  men  who  realize  the  reHpon-sibility  oi 
their  position.  As  to  legislation  we  can  only  expect  the 
whole  house  to  deal  with  broad  questions  of  general 
jninciple,  such  as  arise  on  the  second  or  tldrd  reading  of 
ft  bill,  and  to  deal  with  details  only  when  the  subject 
H  one  of  nniversal  interest  and  overwhelming  imimrtance. 
Under  the  head  of  legislation  we  must  include  acta  of 
■edeiunt  of  the  Court  of  Session,  and  rules  and  regu- 
htioDB  by  judges  already  referred  to,  proclamatifflw  under 


particular  acta  by  local  authorities,  regulations  by  the 
Privy  Council  for  the  Post  Office,  for  traffic  in  cattle, 
navigation,  and  many  other  matters ;  provisional  orders 
by  the  Board  of  Trade,  treaties  entered  into  with  foreiga 
powers  by  the  Executive   Government,  and  such  like.  9 
These  are  all  a  true  source  of  positive  law,  and,  as  &r  I 
as  the  subjects  of  the  state  are  concerned,  they  are  acts  1 
of  legislation.     Thus  treaties,  such  as  thoae  of  extraditiim  J 
and  copyright,  are  simultaneous  acta  of  legislation  by  two! 
states  for  their  respective  subjects. 

But  in  modem  times  the  most  common  appticatioa  I 
of  the  law  is  by  the  private  individuals  who  practise  a 
counsel  and  agents,  solicitors,  attorneys,  and  notaries  j 
pabUc.     The    arbiter    who   decides    a  dispute    is    un--! 
doubtedly  acting  as  a  judge ;  so  also  is  the  lawyer 
who  advises  a  client  as  to  whether  he  has  a  good  causa 
And  even  when  a  case  comes  to  be  argued  in  court,  is 
it  not  more   correct  to  regard   the  counsel   or  agents  I 
employed   as  judges    or    arbiters   who    have    honestly 
differed  in  opinion,  than  as  clever  rogues  who  hire  their 
ingenuity  and    eloquence  for  so   many  guineas  a  day ! 
Again,  the  function  of  a  notary'  who  takes  the  protest  of  J 
the  holder  of  a  bill,  or  of  the  master  of  a  ship,  is  purely  [ 
judicial    This  is  also  the   case    in   the    execution  of  | 
notarial  instruments  in  Scotland  as  to  the  transfer  of  j 
rights  in  property  in  land.' 

I  Austin  luu  pointed  out  the  eSbot  of  the  profosaion  on  tlie  Uw.  - 
Ltetvnt  on  JuruftudeiKe,  voL  it,  p.  CG7. 
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In  like  manner,  the  whole  operation  of  preparing 
contracts,  agreementa,  settlements,  conveyimcos,  oud 
EQcb  deeds,  is  purely  legislative.  The  conveyancer  who 
prepares  a  contract  of  copartnery,  or  articles  of  associa- 
tioD  of  a  company,  ia  framing  a  code  for  a  greater  or 
smaller  group  of  persons.  A  marriuge  scttlcmeut  or  a 
will  is  equivalent  to  a  private  act  of  parliament  rcgu- 
latiug  the  succcssiou  of  a  particular  person  or  persons. 
As  we  shall  see  hereafter,  such  deeds  bear  to  the  generid 
lav  of  intestate  succession  the  same  relation  as  special 
articles  of  association  do  to  those  provided  by  the  ^ 
Companies  Act  of  1 862.  All  such  deeds  Tmdx  the  law  I 
for  the  persons  involved. 

But  the  movement  for  freedom  does  not  stop  here. 
The  eiigencies  of  commerce  refuse  to  be  trammelled  by 
tbe  formahties  of  the  civil  law.  Contracts  t;i  re  merca- 
torid  are  privileged  in  their  forms.  They  are  made  by 
owrchants  in  their  own  words,  or  in  any  manner  they 
pleosa  And  now  it  is  said,  why  not  dispcnac  with  the 
quirlcs  and  quibbles  of  lawyera  ?  why  not  transfer  land 
like  goods  or  stocks  "*.  The  revolt  here  is  against  pro- 
fflMJOpal  lawyers^  and  within  certain  limits  no  fault  can 
be  fotiod  with  the  movement.    Small  pecuniary  disputes 

Veen  intelligent  meu  can   often   be  settled  without 

]  aflBJatance ;  and  in  ordinary  agreements,  if  a  petson 
himaelf  clearly,  there  is  no  reason   why   he 
ahotdd  use  particular  words  if  others  are  as  clear.* 
*  M.g.,  Um  of  the  wort]  "  Dispooe  "  kbolubed  by  th«  Hootoii  Coo* 
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To    all    appearance    each   step   in  the  process   here 
indicated  is  a  complete  negation  of  the  preceding  one. 
Thus,  any  one  *'  who  takes  law  into  his  own  hands," 
as  the  phrase  goes,  is  a  wrongdoer,  and  will  be  punished 
criminally.     The  intervention  of  a  judge  prohibits,  except 
in  very  rare  cases,  the  private  enforcement  of  right.    In 
like  manner,  legislation  supersedes  jurisdiction.    The  le^s- 
lative  body  prohibits  the  judge  from  making  law.     Again 
and   again   we  find  judges  lajring  it  down  that  thejr  I 
merely  administer  the  law,  and  cannot  alter  it.     la  J 
this  view  a  judge    who    avowedly  alters    the   law 
Ruilty  of  malversation  of  justice,  and  it  is  only  by  a  legal  | 
fiction  that  he  can  exercise  his  ancient  functions.     Thou,  f 
again,   it  is  laid   down    that   parliament   cannot  ma^| 
laws,  it  merely  declares  them.    And  it  will  be  observed 
that  almost  all  legislation  of  the  present  day  is  for  the 
purpose  of  fireeing  men  from  the  trammels  of  antiquated 
laws,  and  allowing  them  to  determine  their  rights  hym 
self-legislation, — contracts  and    private   deeds.     If  yoaf 
ask  politicians  what  pressing  questions  are  awaiting  i 
decision    by   Parliament,  you    will   be   told   it    is   ths  ^ 
disestablishment  of  some  institution,   or  the  abolitioD 
of  some  old  law.    Thus,  within  the  last  few  years,  we 
have  had  the  abohtion  of  the  usury  laws  ;  the  abolition 
of  the  na%'igation  laws  ;  the  abolition  of  the  com  laws  ; 
the  abohtion  of  church  rates  ;  the  aboKtion  of  the  law  of 
deathbed ;  the  abolition  of  the  landlord's  hypothec  ;  the 
abolition  of  cumbroos  forms  in  conveyancing  and  in  the 
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making  of  vills ;  the  disestablishment  of  trade  guilds, 
of  cloee  burghs,  of  the  Irish  Chnrch,  of  excJnsive 
priritegcH  of  legal  bodies.  The  air  is  still  filled  \vith 
rnmonra  of  disestAblishment,  and  the  abolition  of  entail 
primoKemtare.  This  movement,  which  in  some  aspects 
is  called  free  trade,  merely  signifies  that  individual 
men  are  allowed  to  make  ihe  law  for  themselves.  In 
this  view  the  Irish  legislation  of  the  present  parliament 
baB  appMently  reversed  the  natural  order  of  the  growth 
of  1c^  forms.  But  this  must  be  explained  on  the 
gnnmd  that  the  peraoDs  legislated  for  are  so  weak  and 
iie^deaB  that  they  cannot  realise  their  true  freedom, 
or  maintain  it  against  others  who  are  so  strong  and 
BO  unjust  as  to  encroach  on  their  rights.  One  of  the 
fint  tcsolts  of  a  conBcioosness  of  fircedom  will  be  a 
demand  for  the  repeal  of  statutes  which  restrain  this 
power  of  Belf'lej^alation — a  demand  for  freedom  of 
oontiact — a  species  of  home-rule  of  which  Irish 
^tatois  have  apparently  no  conception.  Modem  le^»- 
lation  where  positive,  is  only  supplementary  to  the 
private  creation  of  law.  Thos  the  Succession  Acts  give 
a  general  form  of  will.  The  Married  Women's  Property 
Acta  contain  a  rather  unfair  marriage  settlement,  and 
so  with  the  other  acts  referred  to.  And,  finally,  in  the 
TCTolt  against  professional  lawyers,  it  appeani  as  if  law 
would  disappear  and  human  relations  come  back  to 
arldtraiy  force. 

We  have  thus  come  back  to  where  we  started.    It  is 


again  tbo  private  iadividual  who  determines  and 
cuforces  his  rights,  but  with  the  diHerence  that  hia 
particular  right  has  absorbed  aud  transmuted  all  the 
previous  stages.  It  has  now  become  filled  with  u 
fuller  and  richer  couteut.  His  right  ia  now  recognised 
and  enforced  by  the  state  through  its  judicial  aud 
executive  bodies.  The  state  cannot  refuse  him 
permission  to  enter  into  legal  relations.  The  legialaturu 
merely  interferes  in  default  of  the  exercise  of  his  powers 
by  the  individual.  The  judicial  office  interprets  and 
explains  his  rights,  and  the  executive  enforces  them, 
Instead  of  an  arbitrary  determination  of  an  individual,' 
enforced  by  his  own  individual  power,  it  is  the  rational 
determinatiou  of  the  state,  adopted  and  enforced  by  its 
power.  If  in  the  first  might  alone  was  right,  in  tlie 
last  might  and  right  are  identified. 


H 
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RiTHKaTO  our  atteotion  bos  been  confined  to  tho  cou- 
sideration  of  municipal  law ;  we  must  turn  now  to  the 
other  great  departments  of  constitutional  and  inter- 
oatioDal  law,  which  take  their  me  from  the  development 
of  tho  notion  of  a  state,  or  from  men  dealing  with 
each  other  in  organised  groups.  It  will  be  observed  that 
coDstitatioDal  law  is  the  first  branch  of  law  which 
beoomes  disclosed  by  legislation.  As  in  India,  one 
eocqaesE  after  another  may  sweep  over  a  district 
without  affecting  the  primitive  legal  customs  of  tlie 
people,'  BO  in  Rome,  and  at  a  later  period  in  England. 
the  private  law  was  being  slowly  developed,  while  the 
gnatest  changes  were  taking  place  in  the  constitution 
by  exprcM  enactment.  The  Twelve  Tables,  though  m 
antiqaatedf  are  dated  three  centuries  from  the  founda- 
tion of  the  city,  and  after  the  establislimont  of  tho 
Repubhc.  In  Kngland,  a  large  proportion  of  early 
scatotes  aio  constitutional  or  administrative,  the  extensive 
emplojrmeDt  of  le^Iation  in  private  law  as  presently 
devebped  being  very  late  indt^d.  For  this  reason  it 
nuj  be  thought  that  I  sbould  have  commenced   with 

1  See  p.  91,  JTote. 
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conetitational  law ;  but  in  view  of  Austin's  position,  t 
constitutional  and  international  law  are  not  law  proper,' 
it  LB  more  satisfactory  to  show  the  substantial  identity 
of  the  forms  in  those  branches  and  in  municipal  law. 
In  constitutional  law  we  find  the  three  forms  to  which 
I  have  already  referred,  with  this  difference  that,  whereas 
in  municipal  law  the  judicial  enactment  of  law  13  the 
common  type,  in  constitutional  law  it  is  the  most  rare. 
In  early  times  we  find  governments  set  up  and  over- 
turned— one  king  deposed  and  another  put  into  hia 
place,  without  any  idea  of  a  theoretical  constitution. 
In  this  way  the  constitutions  of  nearly  all  ancient 
states  were  gradually  moulded.  The  English  constitu- 
tion is  an  example  of  an  intermediate  class.  Point  after 
point,  relating  to  the  rights  and  powers  of  the  monarch 
Bud  the  relations  of  the  two  houses  of  parliament,  has 
been  settled  by  a  struggle  between  the  parties  con- 
cerned. Sometimes  the  judges  have  been  appealed  to 
as  expositors  of  the  law  ;  sometimes  the  two  parties 
made  a  compromise ;  often  one  yielded ;  but  whatever 
the  procees,  the  result  has  been  the  expression  of 
Bomething  which  is  essentially  a  positive  law.  Much 
of  the  law  which  relates  to  this  subject  has  grown  up 
from  custom.  For  example,  tho  rights  of  burghs  to 
Bend  members  to  parliament ;  the  powers  of  the  cabinet, 
the  number  of  members  of  which  it  should  consist ;  the 

*  Bee  AmoB*  Srienet  of  Jurispmd*rwf,  p.  40D,  where  this  position 
i«  nftit«d  as  to  itttenuUon*!  Uw. 
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poweta  and  duties  of  privy  couaciUota ;  these  aad  such 
matten  may  bo  taken  as  corraspondlng  to  the  muui- 
ctpal  kw  which  ia  ittadc  aimply  by  being  put  into 
force. 

The  most  difficult  class  of  cases  which  fall  under  this 
fofin  of  law  is  that  of  rebellions  One  recent  writer 
says  of  revolution  that  "  its  csscQce  is  illegality,  and  iu 
justification  is  its  success." '  The  same  view  is  oxpressoi 
more  at  length  by  Dr.  Abdy  in  regaid  to  the  English 
revolution  of  1688.  To  a  passage  in  which  Chancellor 
Kent  quotes  Vattel  with  apprubatioD,  in  bringing  forward 
the  interference  of  Wiltiam  of  Orange  oa  an  example 
of  justifiable  interference,  he  saya : — "  But  however  deep 
tuy  be  our  debt  of  gratitude  Co  those  by  whose  help  and 
loeaiia  the  revolution  of  1688  was  happily  accompliflbed, 
and  however  close  may  be  the  connection  between  that 
event  and  the  assurance  of  our  prestuit  liberties,  we 
mnst  not  shut  our  eyes  to  the  fact  that  the  conduct 
of  William,  if  judged  by  principles  of  international 
law,  was  above  and  beyond  itB  spirit  to  be  avoided 
as  a  precedent,  and  certainly  not  to  be  assigned  as  a 
good  and  sabstanttal  example  of  a  rule  neither  founded 
on  reuoQ  nor  warranted  by  precedents."*  If  a  revolu- 
tkm  took  place  once  a  month  in  any  state,  it  might  bo 
poasiUe  to  find  *'  precedents."  But  oven  then  it  would  be 
difficult  (or  a  state  to  have  such  method  in  its  madness  as 

'  lM*n  o/ flitbirieiu,  (..  41. 

■  AUj'b  Edition  of  Kcot'a  CommtnUtrim  (Sad  Sd.),  p.  83. 


to  reduce  revolution  to  a  science,  and  embody  its  rules  in 
a  coda'  It  is  impossible,  when  you  are  stopped  by  a 
highwayman  on  a  lonely  heath,  to  proceed  to  the 
metropolis  and  get  an  act  of  parliament  to  deal  with 
him,  or  even  to  call  in  the  assistance  of  a  magistrate 
in  the  nearest  town.  The  best  precedents  you  can 
follow  advise  you  to  shoot  him  if  you  can,  and  the  law 
does  not  declare  that  to  be  illegal."  Fortunately, 
revolutions  do  not  occur  often,  and  the  circumstances 
must  be  dealt  with  as  they  arise.  The  original  text 
of  Chancellor  Kent,  which  Dr.  Abdy  has  spoiled  with 
the  above  quoted  interpolation,  puts  the  matter  in  its 
true  light,  when  he  says,  "The  right  of  interposition 
in  this  class  of  cases"  {and  the  same  remark  applies 
to  rebeliioc)  "must  depend  upon  special  circumstances, 
cannot  be  precisely  limited,  and  is  of  the  utmost 
delicacy  in  its  apphcation.  It  must  be  submitted  to 
the  guidance  of  eminent  discretion,  and  controlled  by 
principles  of  justice  and  sound  policy."  When  tyranny 
and  oppression  become  unbearable,  justice  and  right 
can  only  be  vindicated  by  force.  It  makes  no  difference 
that  the  act  of  rebellion  cimnot  be  judged  by  a  jury,  as 
in  the  case  of  a  common  assault  by  a  private  individuaL 
The  rebellious  subject  must  be  content  to  be  judged 
by  foreign  nations,  or  perhaps  by  a  remote  posterity. 
For  thin  reason  the  true  patriot  does  not  hesitate  to  risk 


'  Amoa'  Satnce  ofPolitictt  chap.  xL 

'  Iftdy  BloomGeI<l'i  Kemmtxtnea,  vol.  L,  p.  S. 
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his  own  life,  for  he  knows  that  the  striking  example 
of  hifl  death  will  be  strong  evidence  of  the  sincerity 
of  his  opinions.  The  patriotism  which  commits  murder 
with  the  certainty'  of  impunity  is  of  a  vcr}*  suspicious 
description.  The  feeling  to  which  Dr.  Abdy  has  given 
expression  is  the  one  to  which  I  already  alluded  in 
speaking  of  municipal  law — viz.,  that  the  individual 
aggrieved  must  not  take  law  into  bis  own  bands.  But 
as  we  have  seen,  this  rule  does  not  apply  when  delay 
would  be  dangerous.  In  such  cases  a  judgment  can 
afterwards  be  passed  on  the  act  The  mistake  into 
which  Dr.  Abdy  has  fallen  is  one  that  seems  peculiar 
to  lawyera  From  the  very  earliest  times  down  to  our 
own  day,  we  find  that  forms  of  procedure  have  over- 
ruled substantive  rights.'  And  though  we  do  not  go  bo 
fiir  as  the  Romans  in  adhering  strictly  to  the  forms  of 
the  ftetiones  legis,  wc  still  show  a  tendency  to  be 
hampered  by  them.  Dr.  Abdy  would  aVcrifice  sub- 
stantive right  to  form  in  constitutional  law. 

Vei>*  little  of  our  constitudonal  law  is  due  to  judicial 
decision.  In  most  cases,  where  judicial  action  is 
neceasary,    the    l^slative    body   acts    in    a    judicial 


I 


'  Bee  Hdmoa'  Tht  Common  Lot,  wh»r«  muijr  cxuDplei  of  this  . 
an  i^rcB.  Bee  deo  dcciaiou  in  fTatt  Bns.  v.  fogn,  let  Nov.,  1879, 
7  Htltte,  1W|  where  it  wu  held  tluit  a  auflpciuioD  wu  inoompctent 
BA«r  an  ^)|m«I  luul  been  nJIowed  jmt  inmriam  to  drop.  Hie  modem 
Hndenejr  U  abown  in  the  [Kiwen  of  »meDdmeDt  of  reoonle  given 
to  jadgw,  ead  in  the  exteniive  powen  of  the  &i>p«llat«  courts. 
Bee  Coort  of  ScMion  Act,  1868,  ud  ShMIT  Court  Act,  1674. 
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capacity,  as  in  the  case  of  the  Eail  of  Strafford.' 
The  consideration  that  an  act  of  legislation  and  one  of 
judgment  are  ultimately  identical  would  have  resolved 
the  difficulties  in  this  case  which  Hallam  discusses  with 
such  judicial  impartiaUty.'  The  ohjection  to  that  pro- 
ceeding arises  from  the  fallacy  which  lb  commonly 
accepted  in  England,  and  &om  which  even  Sir  Henry 
Maine  cannot  shake  himself  free,  that  law  is  properly  a 
result  of  legislation,  and  that,  however  atrocious  a  crime 
may  be,  if  it  13  perfectly  new  in  its  conception,  it  must 
go  unpunished  until  it  is  prohibited  by  act  of  parliament.' 
This  is  a  doctrine  on  which  Paine,  in  hia  Rights  of  Man, 
insists  with  great  force,  and  it  was  recently  revived  by 
the  Conservatives  in  the  House  of  Commons  in  discussing 
the  rebellion  of  Arab!  Fasha.  Other  examples  of  the 
judicial  application  of  law  will  be  found  in  the  Wilkes 
cases,  the  Hansard  case,  and  the  Bradlaugh  case,  which  is 
still  pending.  The  tragedy  of  Marino  Faliero  shows  that 
constitutional  law  has  sanctions  even  without  enactment, 
and  while  we  may  regiird  the  trial  of  Charles  1.  of 
England  as  a  miscarriage  of  justice,  we  see  &om  the 
execution  of  Louis  XVI.  of  France  and  Marie  Antoinette 
that  judicial  crimes  arc  not  confined  to  municipal  law. 

>  C'lmMtiUUitmal  Jlittory,  chap.  ix. 

*  Seo  vhttt  ia  porhspa  ui  axample  of  this  in  Tft^rlor's  MamitU  q/* 
MtdiaU  Juritprudma  ($th  Ed),  p.  47,  where  he  states  tliat  somo 
doubt  onoe  extRtod  whether  administering  poison  exiematlt/  wu 
niurddr.  Id  Scothuitl  there  would  never  have  been  uiy  doubt  on 
tbs  ptunb 
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Tbe  mere  fiict  of  a  trial  being  given  in  those  famous 
cases  ahovB  tbe  feeling  that  it  is  demanded  by  a  regard 
for  outward  decorum. 

But  at  tbe  present  day  wc  obeen'e  distinctly  tbe  third 
stage  of  constitutional  law — -the  legislative.  Tbe  manu- 
&ctiira  of  constitutions  is  a  favourite  pursuit  of  the 
statesmen  of  the  uinetcenUi  century.  In  new  states,  as 
in  our  American,  Australian,  and  ^Vfrican  colooiee,  and 
in  statos  which  try  to  make  a  fresh  start,  we  have  all 
the  powers  and  duties  of  all  the  constituent  members  of 
tlie  government  laid  down  in  ii  code.  This  is  so  in 
France  and  Belgium.  In  Germany  the  constitution  bos 
genendly  been  laid  down  in  a  treaty  between  the  small 
states.  In  this  country,  again,  we  have  had,  during  the 
present  century,  two  Reform  Acts,  tbe  Catbolic  Emanci- 
patioD,  the  Jewisfa  Disabilities,  tbe  Naturalisation  Act, 
and  otheiB. 

IWning  now  to  international  law,  we  observe  that  the 
eortonu  which  in  early  times  regulated  the  intercourse 
of  nations  in  peace  and  war  took  their  rise  in  isolated 
acts,  which  made  the  law  for  the  occasion.  And  even 
in  modem  times,  tbe  necessities  of  war  continually 
modify  rights.  The  purely  theoretical  difficulties  which 
have  been  raised  as  to  tbe  doctrine  of  intervention 
may  be  resolved  by  keeping  in  view  that  the  right  in 
eveiy  case  moat  be  decided  according  to  circumstances, 
and,  if  ncocsesry,  carried  out  by  force.  Ilistoricns  has, 
tbfSBfoce^  ened  most  grievously  when  he  says :   "  The 
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emancipation  of  Greece,  effected  by  Europe'  was 
high  act  of  policy  above  and  beyond  the  domain 
of  law.  As  an  act  of  policy  it  may  have  been,  and 
probably  was,  justifiable,  but  it  was  not  the  less  a  hostile 
act,  which,  if  she  had  dared,  Turkey  might  properly  have 
resented  by  war."*  The  error  here  corresponds  exactly 
to  that  referred  to  a  little  ago  in  the  ease  of  rebellion. 
If  we  understand  that  the  act  was  jua,  for  Historicus 
does  not  say  it  was  a  politic  crime,  it  cannot  be  beyond 
law.  If  the  three  powers — Britain,  France,  and  Russia 
had  been  private  individuals,  they  would  have  been 
reprimanded  for  not  interfering.  In  Scotland,  one  who 
looks  on  at  a  rape,  which  be  might  do  something  to  pre- 
vent, is  punishable  as  an  accessory."  The  difficulty  seems 
to  be  caused  partly  by  the  act  being  on  a  lai^e  scale,  and 
partly  by  its  being  of  rare  occurrence.  HJstoricus  might 
as  well  say  that  Shakspearo'a  "Hamlet"  is  a  high  effort 
of  genius  above  and  beyond  the  domain  of  art  1  A  . 
similar  remark  might  be  made  as  to  works  of  art  like 
Wiertz's  colossal  pictures,  Wagner's  lyric  dramas,  or  great 
engineering  works  like  the  Suez  Canal,  the  tunnels 
through  the  Alps,  the  Menai  tubular  bridge,  and  so  forth. 
The  statement  above  quoted  is  as  amazing  as  if  an 
astronomer  had  declared  that  the  motions  of  the  moon 
and  of  comets  were    above    and    beyond  the  domain 

1  In  1830.  *  Lttbtra,  p.  6. 

*  U.M.  A'IfoeaU  r.  Ktrr,  Dccoiober  2C,  1871 ;  3  Coupor'B  J«rtt- 
«iary  ReporU,  334.     Se«  RosktD,  Tim  Crown  of  Wild  Otivt,  pi  138. 
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o(   dynamics,    or    that    the     lawn    of    falling    bodiei 
applied  only  to  small  stones,  and  not  to  ki^  bodies  like  I 
U)6  earth  or  moon  I    I  have  said  that  tbo  difficulty  raised  I 
is  purely  theoretica],  for  mankind  have  not  hesitated  at  I 
inton-ention    when    a    clamant    case    presented    itself. 
Int4srvcntion   to   redress  an  obvious  wrong,  or  to  help  I 
the  weak  against  tbo  strong,  is  a  human  instinct.'    But  I 
oven  in  a  case  of  intervention  between  belligerents,  the  I 
notion  of  right  may  be  explicit  if  the  act  is  conscious  and  f 
deliberate.    Thus,  if  Parliament  directs  the  Government  to  ] 
interfere,  we  have  a  resolution  which  is  at  bottom  judicial. 
But,  perhaps,  the  best  illustration  of  the  judicial  stags 
in  international  law  is  afforded  by  the  causes  celebres, 
which  have  arisen  between  various  states,  particularly 
between  the  date  of  tiie  Peace  of  Westphalia  and  the 
Coogrese  of  Vienna  (1648-1815).     In  these  there  was  a 
appeal  to  abstract  law ;  and  whether  the  dispute  was  1 
decided  by  the  partdca  themselves,  by  mediation,  or  by  1 
arhitration,  the  result  has  been  a  judicial  decision  and 
generally  a  precedent  for  future  conduct    The  frequent 
eotlgnsBQS  which  have  taken  place  in  recent  times,  either 
fcr  the  porposc  of  arbitrating  between  contending  parties, 
or  for  the  purpose  of  giving  one  power  "a  mandate"  to 
carry  ont  the  wishes  of  the  other  European  powers,  are  an 
approach    to   judicial    forms.      Here,   again,   the   idea  j 
is  that  a  stato  which  takes  law  into  its  own  hands  is  a  { 
wroog-4oer. 

'  Aiom"  SfitiKt  (ff  Pi>lixk*.  p.  353. 
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But  the  period  since  1613  lias  beeu  emplmtically 
one  of  legislatioD,  and  that  legislation  has  taken  the  form 
of  treaties.  Two  small  volumea  contain  all  the  com- 
mercial treaties  of  Great  Iiritaiu  for  about  two  centuriea 
prior  to  1815,  Those  ol*  the  period  succeeding  that 
date — little  more  than  half  a  century — occupy  twelve 
volumes  in  Mr.  Hertslet'a  collection,  each  twite  or 
thrice  the  size  of  the  first  two.  1  ustcad  of  internatioaal 
affairs  being  left  to  custom  or  the  sense  of  justice  of 
individual  states,  codes  are  from  time  to  time  prepared 
dealing  in  detail  with  particular  subjects.  In  this  way 
we  have  extradition  treaties,  jiostnl  treaties,  monetary 
unions,  conventions  for  the  regulation  of  the  navigation 
of  particular  rivers  or  for  the  prevention  of  collisions 
at  sea,  regulations  as  to  diplomatic  etiquette,  as  to 
weapons  of  war,  as  to  the  treatment  of  the  killed  and 
wounded  in  battle.  In  Lntematioiial  law  legisIatioQ 
and  private  contract  coincide.  In  form  many  treaties' 
are  contracts,  but  iu  substaocc  tbey  arc  simultaneous 
acts  of  legislation  by  several  states. 

The  three  divisions  of  municipal  law,  constitutional 
or  state  law,  and  inter-staic  or  international  law  (or, 
perhaps  more  correctly,  co-national  or  co-state  law), 
exhaust  positive  law.  The  first  (municipal  law)  detet^ 
mines,  declares,  and  enforces  the  rights  claimed  by  the 
individaal  as  a  person.  But  the  same  indivithinls,  who 
enjoy  rights  as  persons,  recognise  and  enforce  them  as 
dtizeos.    The  same  individuals  who  ore  subject  to  the 
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state  fonn  the  stato.  Constitutional  or  state  law  detei^ 
mines  tlio  relation  of  the  individual  citizen  to  the  state. 
Tbo  individual  molecules  of  which  each  ^tatc  is  romposcd 
commingle  nnd  form  relationR  with  those  of  other  states. 
ThcM  n^lationa  must  form  tlio  suhject  of  joint  action 
by  the  states  to  which  they  belong,  and  hence  I 
suggested  co-national  or  co-stat-e  law  as  a  better  name 
than  internatioDat  law.  IVIuch  of  wliat  is  called  inter- 
national law  is  truly  municipal  law,  common  to  several 
itates,  in  many  cases  enacted  by  a  treaty  or  a  mmnltaneous 
act  of  tegishition.  This  is  more  evident,  if  all  the  states 
which  are  parties  to  the  treaty  require  to  get  it 
ratified  by  the  legislature,  as  in  tbe  United  States  of 
America.  Take,  for  example,  the  recent  treaty  and  sub- 
wqnent  legislative  acts  dealing  with  outrages  on  the 
fiifaenncD  on  the  North  Sea.  Here,  then,  the  jus  gentium 
aod  the  jv8  inter  gentes,  wblch  it  was  thought  modem 
sdence  bad  distinguished,  are  identified  by  modem  prac- 
tice.* It  is  quite  an  error  to  rank  private  international 
kw  as  another  branch  of  positive  law.  Tbe  obligation  on 
any  state  to  consider  the  problem,  and  to  recognise  the  lavs 
of  a  fordgn  state,  falls  under  public  iotcmutional  law. 
Tba  solution  of  tbe  problem  belongs  to  municipal  law, 
and  has  been  so  treated  by  Savigny.  International 
law  is,  in  this  ^cw,  an  expansion  of  constitutional  law, 
sineo  it  takes  means  for  declaring  and  enforcing  the  rights 

exhibition  is  od«  common  to  al]  state*.    Thi* 
uae  of  tlie  worO  outaule  or  Uw. 
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of  our  subjects  residing  in  a  foreign  state,  and  in 
cases  for  enforcing  the  rights  of  foreigners  against  their, 
own  state.  By  international  law  an  individual  becomes  a 
citizen  of  the  world.  Historically  constitutional  and 
iatenrntional  law  frequently  coincide.  In  the  sixteenth 
centur}'  the  constitutioual  law  of  the  states  occupying  tha; 
Netherlands  was  a  kind  of  international  law.  In  the  sui 
oeaaive  constitutional  changes  of  the  German  Empire,  prii 
to  1871,  we  see  an  example  of  the  same  phenomenon, 
the  middle  ages  the  relations  of  Venice,  Genoa,  and  Milan 
fell  under  the  law  of  nations.  At  the  present  day  they 
belong  to  constitutional  and  municipal  law.*  In  the 
United  States  of  America,  if  we  substitute  plenipoteo' 
Uaries  for  the  present  members  of  congress,  we  have 
iDtematioual  instead  of  constitutional  law.  Id 
of  these  branches  the  ultimate  appeal  is  to  war,  and 
form  they  are  therefore  ultimately  the  same.  I  must 
return  tu  thiii  subject  in  a  future  lecture,  but  perhaps 
enough  has  been  said  here  to  show  that  municipal  law 
and  state  law  (with  its  two  branches  of  constitutional 
and  iDtcmational  law)  exhaust  the  sphere  of  positive 
law. 

We  may  now  sum  ap  the  result  at  which  wo  have 
arrived.  The  recognised  forms  of  iiositive  law  in  its 
three  great  divisions  are : — 

'  At  k  still  MU-Hor  p«rio<l  tfao  iaUnds,  which  alWwiu^s  mods 
Venice,  wera  iDdcjwndiMit  sUtea.     HkElitl'ti  UUlorg  o/th«  fnu 
Rtpuhlic,  vol.  iv.,  p.  251.    So  with  Swiuirflaud  down  to  1848. 
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L  The  Luoal  Use  of  Viou:ngb  ob  Force,  the 
ides  of  right  being  only  implicit,  as  in  the  case  of 
self-dcfenco  aguoBt  assault ;  the  putting  down  of  a 
rebellion,  as  in  the  civil  war  it)  America  ;  or  in  repelling 
a  sudden  invasion  by  a  foreign  state  The  Bring  on  a 
mob  during  a  riot,  and  tho  burning  of  a  prize  at  sea 
before  it  has  been  condemned,  may  also  be  taken  as 
examples  under  this  head. 

II.  Judicial  Decrees  merely  for  Scmuart  Execu- 
tion.— ^Thc  common  mode  of  recovering  rates  itluatratea 
this.  Tho  procedure  against  persoos  suspected  of  crimes 
under  the  Irish  Peace  Preservation  Act  of  1881  may 
aeire  as  an  example  from  constitutional  law  ;  while  th» 
old  syttem  of  "  reprisals,"  which  still  holds  its  place  in 
oar  text  books  of  intornatdoQal  law,  is  a  good  cxamplo 
in  that  branch  of  law. 

III.  Judicial  Decrees  after  Intestication. — This 
is  the  common  form  in  municipal  law ;  in  constitutional 
and  intematiunal  law  it  appears,  when  a  war  is  declared 
against  rebels  or  a  foreign  state,  as  the  case  may  bs, 
a&cr  duo  deliberation. 

IV.  Legislative  Acts. — Under  legislation  are  also 
included  proclamations  by  the  Executive  Qovcmmcnt, 
the  Privy  Coundl,  the  magistrates  of  burghs,  by-laws  of 
railway  companies,  Jkc.  The  declaration  of  Paris,  IS.'Sfi, 
and  the  Geneva  and  St.  Petersburg  Conventions  are 
good  examples  in  international  law. 

y.  Tbe  Deeds  of  Pbivate  Ihdivudals,  including 
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charters     of    companiea, 
companiee,     trust    deeda 


articles    of    association    of  * 
for     churchea,    or   creditors,  i 
or  a    family,    leases,    by-laws    of    clubs,    Ac.     In    con- 
stitutional   and     international    law    there    is    nothing 
corresponding    exactly   to  this    head,  except,  perhaps, 
treaties  on  any  particular  point  between  two  or  a  few! 
states.     But  we  see  the  same  influence  at  work  in  thol 
greatly  extended  facilities  for  naturalisation  in  foreign 
Btates,  which  are  a  growth  of  the  lost  twenty  years,  and 
also  in  the  recent  rapid  growth  of  private  international 
law,  where  the  right  is  now  practically  recognised  of  any  I 
individual  to  choose  the  law   to  which  he  wishes  any  I 
particular  transaction  to  become  subject^ — a  right  which  I 
waa  formerly  denied  lu  Scotland.' 

VI.  And  fiDally,  along  with  an  almost  unlimited 
elasticity  of  form  we  find  a  tendency  to  disregard  form 
in  order  to  attain  substantiul  justice.  It  may  be,  as  in 
America,  by  allowing  the  supreme  court  to  judge  of  the  | 
validity  of  legislative  acts,  or  by  allowing  deeds,  however 
solemn,  to  be  set  aside  for  fraud  or  in  consequence  of 
error.  Or,  again,  it  may  show  itself  in  the  gradual 
transference  of  debates,  from  parliament  to  the  press  and 
public  meetings,  where  legislative  changes  are  not  dia> 
cussed  by  representatives  of  the  nation,  but  the  nation 
thinks  aloud  for  itself. 

>  Act  H25,  «p.  4& 
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RioBTS,  aa  wc  have  now  Been,  are  declared  and  enforced 
by  legislatore.  judges,  and  rulers.  But  the  question  may 
be  ftdked.  Are  the  rights  then  created  for  the  first  time  ? 
Is  there  no  "  prior  consideratioD  "  to  the  judiciid  decision, 
SB  in  the  question,  which  is  solemnly  discussed  in  the 
Scotch  books,  whether  cohabitation  with  habit  and  repute 
constitute  marriage,  or  whether  it  requires  a  sentence 
of  dedaratoT  to  complete  it?  A  further  investigation 
sboWB  that  the  judge  merely  declares  rights,  and  when 
be  declares  one  man  to  have  a  right  he  expressly  or 
implicitly  declares  another  to  be  bound ;  but  he  cannot 
attribute  rights  to  a  person  unless  he  has  them  already, 
and  he  cannot  declare  a  person  to  be  "bound" 
nnlcse  he  is  so  already.  What  then  is  the  nature 
of  tho  rights  enforced  by  a  judge?  This  bringB 
the  wieDtiiic  lawyer  to  "substantive"  as  opposed 
to  "adjective"  law.'  He  must  now  classify  rights 
themaclves,  and  one  of  the  earliest  divisions  is 
that  of  rights  arising  from  delict,  and  rights  arising  from 
contract — the  former  arislog  from  the  negation  of  a 
wroDg,  and  the  latter  being  the  result  of  the  affinnative 
self^detennination  of  a  free  man. 

■  MolUnd'a  JtTvprttdtitot  (1st  ed.),  p.  01. 
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way  conceive  eucb  a  state,  the  earliest  I 
obligation  would  arise  in  a  Btate  of  J 
innoceDce,   where    oliligationa   would  be  pep- 1 


If  we 
form  of 
primitive 

formed  without  their  being  specifically  felt  to  be 
burdens  or  bonds.  This  is  still  the  great  source 
obligationg  in  the  family  aud  the  state,  and  it  is  only 
in  recent  times  that  these  have  been  formulated  by 
legislative  enactments  into  obligations  to  pay  rates  for 
the  poor,  for  education,  for  roads,  gas,  water,  and  other 
common  purposes  of  large  bodies  of  men.  These  obliga- 
tions are  often  Bpoken  of,  not  very  happily,  as  "  implied 
contracts."  We  shall  see  this  more  fully  when  diacussiog 
the  subject  of  the  family  and  the  stiite.  It  is  theso 
"impUcd  obligations"  which  become  now  aud  thaa 
crystallised  into  "police  offences."  It  will  be  mor© 
convenient  to  deal  with  these  after  discussing  the  idexi 
of  crime.  But  it  is  wrong  which  first  reveals  rights,  as 
disease  calls  nur  attention  to  organs  which  are  generally 
unconscious  m  their  operation. 

I  have  already  observed  the  prominent  place  assigned 
to  legal  procedure  in  the  Twelve  Tablea  The  next  most 
prominent  subject  in  that  code  is  the  law  of  delict — 
wrong.'  This  is  a  striking  characteristic  of  ancient 
codes  from  the  Ten  Commandments  downwards.  Thus, 
the  laws  of  jSltbelbirht  and  nearly  all  the  laws  of 
Alfred  are  penal.'    These  codes,  which  are  an  important 

'  Ortolan'ii  Itutoty,  by  ['rilclutril  nnd  NmJimith,  p.  139. 
*  Tborpo't  Aneimt  LaiM  if/" Sngland,  pp.  3,  44. 
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ftep  in  the  scientific  development  of  law,  prove  that  i 
had  then  become  conscious  of  criminal  law,  wtiile  the 
ordinary  mmiicijuU  law  was  flouting  about  still  undeter- 
mined. The  comparatively  simple  relations  of  men  iaJ 
other  respects  were  regulated  entirely  by  custom,  or  bfM 
an  appeal  to  the  king,  or  bishop,  or  council  of 
the  tiibc.  Criminal  law  and  punishment  arc  so 
obviously  coQccms  of  the  state,  that  express  enactments 
come  to  be  made  in  regard  to  them  as  in  ordinary 
mattcre  of  government  and  taxation.  And  so,  as  I  have 
pointed  out  before,  in  India,  successive  rulers  may 
bold  BWay  for  centuries  without  noticing  or  affecting 
in  any  way  the  private  relations  of  their  subjects,  or 
the  derelopmeut  of  the  municipal  law  which  governs  them.' 

It  is  in  and  through  wrongs  that  rights  arc  revealed,  J 
and  Hegel  therefore  calls  wrong  "  the  evidence  of  right* 
Bight  reveals  itself  first  as  the  negation  of  its  nation. 
It  is  tliroagh  wrong  that  we  become  as  gods,  "  knowing 
good  and  evil.'"  As  we  shall  see  more  fully  hereafter, 
in  eadi  of  the  notions  of  person,  property,  and  contract, 
the  fiimily  and  the  state,  we  may  distinguish  four 
ttlemcnta — (1.)  a  physical  fact;  (2.)  a  conscious  claim 
by  the  individual  concerned,  cither  for  himself  or  as 
a  member  of  au  oi^nic  group  ;  (3.)  an  organic  state  or 
other  group  of  peisons  physically  existing;*  and  (4.)  a 

■  LjnOr*  AmtOie  Studim,  p.  ITH.      Hkinn'ii  tfatoiy  t^  /nHittai'MMt   , 
p.  380. 

*  The  vord  "•tato"  is  owd  tliroaglioHt  in  thin  ooniiociio 
wanniBBt  tSfrmuoa  for  tho  unirrrtai.     It  is  tbp  romuou  foro  ^ 
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recognition  by  tbc  state  or  group,  of  that  fact  and  claim  j 
as  a  right.      So,  conversely,  a  wrong  involves  (1.)  ; 
interference  with  the  physical  fact,  as  assault,  physical  I 
violence,  slander,  abstraction  of,  or  injury  to,  a  thing, 
or  a  forcible  interruption  of  a  voluntary  relation,  or  in 
relation  to  the  family,  adultery,  or  in  relation  to  the  state, 
treason,  or  piracy,  an  attack  on  civilisation  itself ;  (2.)  con- 
sciousness of  the  act ;  (3.)  implicitly,  if  not  explicitly, 
a  denial  of  the  existence  of  the  state  or  organised  group ;  1 
and  (4.)  a  denial  of  the  right  recognised  by  the  atatfc 
In  crime  all  those   moments  are  present,  and  so,  as  i 
general  rule,  a  crime  involves  a  civil  injury,  and  affords  ] 
ground  for  a  claim    of   reparation ;    but   damage,  as  a  | 
general   rule,   must  be  substantial.     In  criminal    law,  ] 
however,  we  may  punish  mero  intent  when  exhibited 
ill  overt  actfl ;  and  in  cases  where  character  is  involved, 
and  in  wime  ottic-ns  nominal  damages  may  be  given  to 
carry  expenses  by  way  of  penalty.     In  civil  injury,  the 
Brut  and  thinl  momenta  may  bo  admitted,  and  only  the 
flt'i*ODd  and  fourtli  denied;  but  in  crime  the  individual 
wtH  himself  up  in  the  place  of  the  state,  and  boldly 
deelarcH    that    it   is    wrong.     Ho    deliberately   puts   bis 
purtjculftt  will  for  the  universal.     He  affirms  to  be  right 
what  tli6  universal  reason  calls  wrong. 


ttftlt*!^  of  the  uniT^ml.  But  it  thould  bo  romombcrcil  thxt  in 
Uib  nnn  hm  p«n>onit  inajr  form  m  stahi,  bratuM  Uivn  in  mon  in 
thm  iroup  l^ui  ihf  <]ii»liti«c  ftnd  powan  of  Ui«  two  individnab 
•ildod  lo(«l)wr.    Hm  IjootiirM  n.  moA  vu. 


CHIME  ASD  CIVIL  INJURY. 


Cnmo  and  civil  injury  merge  into  oue  another.  Maine 
has  illustrated  this  historically  in  the  gnuluul  development 
of  modem  crimes  by  the  transference  of  acts  to  that 
cat<^ry,  which  in  early  times  were  ooly  treated  as 
totta.  But  the  connection  may  be  illustrated  in  modern 
erery-day  practice.  Two  persons  claim  as  their  pro- 
perty a  piece  of  ground.  The  one,  who  is  not  the  true 
owner,  is  in  possession.  This  is  a  physical  act  in 
liolation  of  the  right  of  tfac  other.  Both  admit  the 
general  right  of  the  true  owner  to  possess,  and  the  only 
dispute  is  as  to  the  wrongful  claim  hy  the  present 
pOMOMor.  As  soon  as  it  is  shown  to  be  wrong,  the 
wroi^-doer  cedes  possession  volnntarily ;  he  adopts  the 
nnircrBal  will  Toluntarily.  and  makes  it  his  own.  His 
vill  was  never  anything  else  than  the  universal  will. 
This  is  shown  by  the  fact  that  the  state  presumed  his 
poMMBJon  to  be  lawful,  and  protected  it  until  it  was 
■bown  to  be  wrong.  But  suppose  the  wrongful  possessor 
refuses  to  leave  in  obedience  to  a  decree  of  a  competent 
court.  Force  must  be  used  to  carry  out  the  universal 
will,  and  thus  the  wrongncsa  of  his  particular  will  is 
fatought  home  to  the  individual  This  person  would  not 
technically  in  our  law  be  a  thief,  though  he  was  so  in 
the  Roman  law,  and  his  act  may  be  morally  criminuL 
It  may  bu  thought,  however,  that  the  enforcing  of  the 
judgment  of  the  court  is  a  sufficient  penalty.  In  Scotch 
law  a  peiBon  who  wrongfully  holds  subjects  may  be 
iboud  liable  in  "  violent  profits "  or  penal  rent.     This 
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makes  the  act  really,  though  not  technically,  crimii] 
Again,  the   dispute    may  be   as   to   whether   the   state 
recognises  one  view  or  another — a  pure  point  of  law 
as  it  is  called.     Then,  as  soon  us  the  universal  will  is 
ascertained  by  the  highest  court,  the  individual  ought  to 
submit.     If  he  resists,  force  again  adjusts  the  contradic* 
tion.     It  may  be  said,  then,  that  every  person   whoj 
refuses  to  pay  a  just  debt,  or  to  fulfil  the  decree  offl 
a  competent  court,  is  to  that  extent  criniinaL     Thisj 
is  partially  recognised  in  practice,  for  he  is  treated  B 
a  criminal,  as  in  the  recent  cases  of  Mr.  Green  and  Mr. 
Tooth,  the  famous  ritualists.      And  the  Debtors  (Scot- 
land) Act  of  1880,  which  abolished  imprisonment  for 
civil  debt,  still  allows  it  for  twelve    months   in    cosee  ] 
where  the  decree  or  obligation  is  ad  factum  prtestandui 
and  some  others.     In   the   evidence  given   before 
recent  commission  on  the  abolition  of  imprisonment  fol 
debt,  frequent  reference  was  made  to  the  criminal  aspect 
of  a  refusal  to  pay  aUmentary  debts,  and  it  has  been 
pointed  out  that  in  the  Scotch  act,  by  some  inexcusable 
overwght,  the  provisions  of  the  English  jict '  have  been 
omitted,    which    enable  a  judge  to    imprison    certain 
debtors  who  have  been  guilty  of  misconduct,  or  who 
have  means  to  pay  and  refuse  to  do  so. 

Hut  when  we  come  to  crime  proper,  we  see  that  the 
act  of  the  criminal  could  only  be  declared  right,  if  it 
were  possible  for  the  universal  to  be  negated — if  it  were 
>  3i  and  33  Vict.,  cnp.  CS,  sec.  4  and  5. 


LacT.  IT.]  KEPARATION  AND  Pb':iUHUENT. 

possible  for  the  state  to  revcrae  its  previous  judgment  on  1 
sach  conduct,  and  declare  wrong  to  bo  right.  The  state 
onlj  represents  the  universal  to  the  crimino].  in  the  same 
way  as  a  father  or  a  guardian  to  a  child.  The  law  to 
which  it  appeals  is  not  an  arbitrary  creation  of  its  own. 
As  our  Scotch  indictmenta  put  it,  "  by  the  laws  of 
this  and  fvery  other  well-governed  rculm,"  the  particular 
Act  described  is  a  crime.  Every  one  of  our  libels  and 
indictmeDts  thus  sets  itself  above  even  the  state  and 
passes  a  judgment  on  other  states,  as  well  as  on  the 
criminal  who  b  in  the  dock. 

Etch  crime,  as  we  have  seen,  involTCS  a  civil  injuiy;  ' 
aod  hence  a  claim  for  reparation  is  always  competent 
against  the  wrong^docr.  In  English  law  this  seems 
to  bo  sometimes  refused,  apparently  on  the  ground  that 
the  dclinqueut  has  nothing  with  which  to  make  repara- 
tion, or  perhaps  it  is  a  mere  survival  of  the  primitive 
idea  that  punubmcnt  and  civil  rejiaratioD  are  identicaL 
In  the  Roman  law  this  claim  was  allowed  in  the 
pnrticuhir  action,  and  the  assertion  of  the  universal 
WIS  only  implicit  or  appeared  in  exemplary  damages. 
When  the  wrong-doer  is  poor  and  cannot  make  repara- 
tion, or  the  person  wronged  is  poor  or  weak  and  cannot 
sue,  or  is  disinclined  to  do  so  from  timidity  or  any 
other  cause,  the  state,  as  representing  the  universal, 
is  still  wronged.  If  the  universal  will  were  not  rcassertedf 
society  would  Cull  to  pieces.  Hence  the  interference 
of  the    stAte    with    punishment.     In    most    European 
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States  this  is  administered  at  the  instance  of  the  state 
in  its  corporate  capacity ;  but  in  England  any  member  o 
the  state  may  represent  it  as  prosecutor.  If  it  is  b 
in  mind  that  the  function  of  a  public  prosecutor  is  res 
in  the  first  instance  judicial,  the  distinction  will 
appear  to  be  of  much  importance.  Certainly,  a  & 
Lord  Advocate  appears  iu  our  eyea  to  be  much 
judicial  than  a  French  judge'  Punbhmcnt  is  an  expreasl 
reassertion  of  the  universal  will.  It  is  more  or  less 
emphatic,  according  as  the  assertion  of  the  particular  will 
has  been  strong  or  not.  With  the  criminal  his  act 
might  only  be  a  transitory  aberration,  or  it  might  be  a 
long  pondered,  slowly  developed,  and  determinate  eifort. 
The  punishment  will  thus  vary  from  an  admonition — 
a  solemn  wnming— to  blowing  the  culprit  from  the 
cannon's  mouth,  as  was  done  with  the  Indian  mutineers.* 
The  physical  infliction  is  therefore  an  accident.  Two 
theories  are  current  in  this  country  ou  the  subject  of 
punishment.  The  first  is,  that  punishment  is  a  deterrent ; 
the  second,  that  it  is  a  meous  of  reforming  the  culprit. 
These  views  are  both  rejected  by  Ilegel,  who  holds  what 
has  been  called  a  bloody  doctrine — that  punishment  is  an 
end  in  itsel£     Trendelenburg  criticises  this,  and  points 

'  CotDp&r«  the  truU  of  Madeleine  SraitH  at  EdinburgU  in  July, 
lti57,  reported  by  Mr  Irvme,  with  th«  trial  of  the  Mouk  Leotftde, 
reported  in  Steplieii'a  Uittori/  o/ the  Criminal  Law,  vuL  iii.,  ji.  4G6, 

*  There  waA  [wrliBfn  too  tunch  of  mere  revenge  ia  our  trefttmeut 
oftlio  iiaiiveB  of  India  during  tlie  mutiny.  See  Kaye's  I/iilorg  of 
the  Sfpoy  War,  vol.  ii.,  pp.  26S,  274,  399,  463. 
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out  ihnt  poniabment  here  ia  mere  dialectic  vrith  the 
criminal.  It  applies  his  owd  logic  to  himself,  but  It  still 
liiaTca  unaDBwercd  the  qucstiou,  whether  wo  aro  juetitied  i 
in  applying  force  to  him  aa  he  has  done  in  comraittiug  the 
crime,  or  whether  we  are  bound  t^o  do  so.  Now,  1  think 
the  punifiliment  is  prinmrtlj  for  the  Ixsncfit  of -the  state,  and 
aaoondarily  for  Uie  reform  of  the  criminal.  His  act  must 
ba  oondemnod.  Bat  we  must  remember  that  "  a  reproof 
DDtereCh  more  into  a  wise  man  than  a  hundred  stripes 
into  a  fboL"  It  would  be  absurd  to  give  the  identical 
phjBical  amount  of  punishment  in  each  case,  and  a 
disoetioD  is  and  must  be  given  to  judges  in  this  matter. 
It  was  only  iguoianco  which  could  complain  of  the 
Bentences  awarded  to  the  City  Bank  directors.  To  men 
IB  their  poaitioD,  the  verdict  of  a  jury  was  a  heavy 
panishment.  Anything  more  than  the  punishment 
awarded  tbem  would  have  been  mere  revcoge.  In 
other  words,  we  cannot  estimate  punishment  merely  by 
quantity.  Bat,  in  dealing  with  a  fool,  we  must  set 
Qp  the  nnivctsal  in  a  more  distinct  form  than  bis 
own  conscience  can  do.  Here  a  mere  declaration 
will  not  suffice.  We  must  moke  the  judgment  awful 
tn  prD[K>rtioD  to  his  crime ;  or,  rather,  in  pro]iortion 
to  the  amount  of  disapprobation  which  the  national 
iMMiffn'fTi'^  feek  Cor  the  crime.  A  community  can 
hudly  express  an  idea  in  words,  and  hence  on  extcruol 
phynad  act  ia  the  most  natorid  vehicle  for  its  thoughts. 
Am  pwudunent  in  this  view  a  an  ezpreeaion  of  the 
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national  conscience,  all  mere  particular  revenge  is 
excluded,  and  hence  torture  or  cruel  puniBhraenta 
ara  not  allowable.  The  stiite  cannot  allow  the 
crime  to  pass  without  punishment,  because  that  would 
imply  a  degradation  of  the  national  conscience  and 
ultimate  ruin  to  the  state  itself,  but  it  is  bound  to 
punish  with  the  least  possible  waste  of  energy,  and 
pimiflhments  should  not  therefore  be  more  severe  or 
protracted  than  is  absolutely  necessary.  In  this  way 
the  criminal  is  benefitted.  As  a  member  of  the  com- 
munity be  has  heard  the  judgment  passed  on  his  act,  and 
it  has  been  brought  home  to  him  in  his  own  body.  It 
is  only  the  poverty  of  the  delinquents  which  has  made 
punishment  so  important  compared  with  reparation.  To 
a  rich  man  heavy  damages  will  be  sufficient  jiuniahmcnt, 
and  hence  ancient  codes  are  filled  with  pecuniary 
penalties.  Poor  criminals  were  more  summarily  dealt 
with.  This  explains,  I  think,  why  in  modem  practice 
90  many  cases  of  fraud  come  only  before  the  civil  courts. 
Now,  capital  punishment  excludes  the  idea  of  reforma- 
tion of  the  criminal  so  as  to  enable  him  again  to  take  his 
place  as  a  u-seful  member  of  society.  How,  then,  can  it 
be  justified?  Hegel's  answer  tliat  it  is  an  infinitely 
negative  judgment  corresponding  to  the  wrong  is  uusatis- 
factory.  It  is  not  dignified  for  the  state  to  answer  the 
foo!  "  according  to  his  folly  " — to  answer  his  force  with 
the  mere  dialectic  of  force.  If  it  is  true,  as  I  have 
indicated,  thai  the  idea  of  pbynical  force  in  punishment  J 
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is  accidental,  then  death  is  not  the  necessary  puniahment ' 
for  murder,  as  Hegel  would  make  it  The  branding  of 
Cain  was  a  puuiahmcDt  greater  than  he  could  bear,  and 
it  must  always  be  a  question  of  circumstances  whether 
death  is  the  most  appropriate  punishment  that  con  be 
devised.  Imprisonment  for  life  is  not  a  very  humane 
substitute.  It  has  been  remarked  that  a  large  proportion 
of  persons  imprisoned  for  life  go  mad,'  but  this  may  be 
due  to  the  fact  that  they  have  been  predisposed  to 
insanity,  and  their  crime  may  only  have  been  a  pre- 
litory  Bymptom.  It  is  therefore  a  most  proper 
ision  of  our  law  which  allows  criminals  undergoing 
%  sentence  to  go  free,  after  a  certain  period  of  good 
TTioy  are  subject  to  police  supervision,  and 
|an  sot  altogether  &ce  &om  restraint.  But,  if  death  is 
i  best  and  most  emphatic  method  of  carrying  home  to 
Fcoimmanity  the  nature  of  a  crime,  or  if  it  is  the  only 
mode  in  which  it  can  express  its  horror  and  detestation 
of  crime,  then  capital  punishment  is  proper.  It  was 
thus  that  the  British  Government  conveyed  to  the 
natives  of  India  their  ideas  as  to  the  crimes  which  the 
mutineers  had  committed.  The  punishment  awarded 
intimated  to  the  people  that  an  eternal  punishment  only  ' 
could  expiate  tlicir  deeds,  and  the  peculiar  horror  which 
the  mode  of  death  would  inspire  would  naturally  lead 


'  Bflporta  OB  Iha  kwa  of  foreign  ootmtrici  rcapoctiDg  bomi^tkl 
tM  (HiMiiUuiMrac  No.  3,  1661).  pp.  62,  G3.  Soe  Mnudilfj, 
fim  MmttU  Omtm,  pp.  36-33. 
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them  to  tbiuk  on  the  nature  of  their  ehmes.     A  similar 
courae  of  reasoning  has  led   Mr.  Justice  Stephen    to  i 
advocate  an  extension  of  capital  punishment  to  other  j 
crimes  than  murder.     "While  there  is  a  chance  of  refonnar  I 
tion,  criminals  ought  to  be  pardoned  or  punished  Ughtly,  ' 
and  young  persons  should  he  sent  to  reformatories  or 
such  institutions,  but  there  is  no  reason  why  we  should 
preserve  the  life  of  a   hardened  professional  thief  or 
resetter.    While  wo  are  complaining  of  overpopulation  and 
many  honest  poor  are  starving,  it  is  cruel  to  tax  them  in 
order  to  keep  such  characters  clothed,  fed,  and  lodged  in 
comfortable  and  healthy  prisons.     A  crab  has  no  com- 
punction in  cutting  off  a  limb  which  has  become  useleea, 
and  why  should  we  hesitate  so  to  deal  with  social  limbs 
which  are  dead  and  barmfuM     It  can  hardly  be  main- 
tained that  criminals  are  necessary  for  the  social  life,  and 
if  the  sacrcdncss  of  human  life  is  pleaded,  some  attempt    , 
stiould  be  made  to  save  it  before  the  disease  has  run  its  } 
course.     If  our  prisoners'  aid  societies  could  contrive 
to  remove  young  persons  to  the  colonies,  or  even   to 
other  localities,  whore  they  would  be  free  from  their  old 
aBsociates,  and  where  the  ostraciam  of  jail-birds  would 
not  be  so  likely  to  bar  the  way  to  a  return  to  paths  of 
honesty,  it  would  be  a  decided  advance  on  our  present 
treatment  of  these  utifortonate  beings. 

Public  executions  have  been  abolished  with  us,  for 
they  were  believed  to  defeat  their  purpose  by  throwing 
a  halo  of  glory  round  the  culprit.    They  were  apt  to 
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tnuiafonn  detestatian  of  the  marderer  into  sjmpftthj 
and  even  to  tiie  ciiminiU  himself  they  robbed  tbe  penalty 
of  mndi  of  its  solemnity. 

We  may  now  without  difficulty  apply  tbe  idea  of 
puaLshment  to  children.  It  is  absurd  to  send  a  child  to 
prifion  before  sending  it  to  a  reformatoiy.  Tlicre  is 
nothing  sacred  in  a  prison's  n-alls.  The  univetsal  will 
nu^  be  hero  restored  by  a  slow  process  of  education 
in  a  refonnatofy  school.  Thos,  whether  the  magistrate 
admoDiafaea  tbe  child,  or  warns  its  parents,  or  sends  it  to 
prison,  or  aemls  it  to  a  reformatory,  he  does  the  flame 
thing.  He  vindicates  and  re-establishes  the  universal 
against  the  caprice  or  the  particular  will  of  the  child  in 
80  far  as  it  has  any  will.  The  (mining  given  to  it  i» 
simply  a  course  to  lead  it  to  nubject  its  particular  will 
to  the  onivcrsal.  This  is  what  a  good  laUicr  should  do 
when  ho  refuses  to  spare  tbe  rod.  The  idea  of  punish- 
ment in  the  case  of  children  is  tha^  idcutiL-oI  with  that 
recognised  in  adults,  and  so  Trendelenburg  applies  the 
DotioDofpunisbmentiu  a  school— tbe  school  being  theoom* 
mutiity  and  the  schooliuastor  repreecntiQg  the  tmirersaL 

As  the  national  conscience  grows  more  sensitive, 
severe  puniAhmcutit  become  leas  necessary.  Thus  im- 
prioonmont  fur  debt,  Hogging  in  tbe  army,  the  pillory. 
are  all  aboUshud.  Hence,  also,  the  preacut  agitation  for 
thu  abolition  of  capital  punishment.  It  would  certainly 
b«  advisable  to  remove  tbe  present  ancertainty  as  to 
wlwther  the  penalty  will  be  exacted  or  not     But  tbe 
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penalty  must  be  retained  for  those  who  are  outside  of 
the  community,  and  do  not  participate  in  the  national 
consciousnefts.     We    must   return  to  this  in  discussing 
the  relation  of  law  and  morality.    To  sum  up :  Punish- 
ment may  be  looked  at — (1.)  From  thepointof  viewof  the 
wrong-doer;  (2.)  from  that  of  the  person  injured;  and  (3.) 
from  that  of  the  state.     For  the  first  it  ia  reformatory,   i 
for  the  second  it  wiD  take  the  form  of  reparation,  and    ' 
for  the  third  it  will  be  for  self-satisfaction,  and  indirectly 
as  a  warning  to  others,'  and  therefore  for  the  state  itself 
ultimately   reformatory.      The    order    of    ideas    is    the 
following :    Punishment    takes    its    rise    in    the    value 
attached  to  the  person  of  the  individual  wronged-    Any    . 
wrong  to  a  person  ia  infinite^  and  hence  the  severity  of    ; 
early   punishmcnta.     When   law  interferes  it  restrains    I 
and  regulates  this  severity.    Funishmcnt  is  thus  legalised    I 
revenge,  the  notion  of  punishment  implying  the  universal.     I 
If  punishment  takes  the  form  of  a  physical  infliction,  it  ia    ' 
a  physical  infliction  plus  the  idea  that  the  state  inflicts  it. 
It  is  soon  observed  in  punishments  we  arc  dealing  with 
peraons.    The  personality  of  the  wroug-doer  comes  into 
view  to  such  an  extent  that  we  have  now  more  sympathy 
with  the  murderer  than  with  the  murtlercd  man.     Our 
pimiahments    become    reformatory.     And,    lastly,  some 
propose  to  abolish  pnnishment  alt(^ther.* 
1  PUto,  Oorguu.    Trsodelmburg,  Xaturt^eht,  136  ud  foil 
'  On  th«  whole  subject  of  crime  miiI  pnniahmont  reforonoe  nujr 
tK>  nuulo  to  Hegel's  A'aturrwA/,  mob.  90-103  ;  KkdI's  JtftlajAytia  of 
UlUet,  Wtirk$  (Hsrtensteb'N  ed.),  vol  viL,  p.  149 ;  Trvadeleobnig, 
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So  iar  wo  bavc  been  cousiderlng  positive  acts  wha 
the  particular  will  was  deliberately  set  up  in  the  place  " 
of  the  nniversal — oot  mere  indifference,  but  an  absolute 
worship  of  unothcr  god  ia  place  of  the  true  God. 
most  now  consider  negatiTO  wrongs.    Take  the  follow 
cases : — 

1.  A  potsou  looking  after  his  fricud's  business  gratui- 
tously and  neglecting  it ; 

2.  A  clerk  or  salaried  manager  neglecting  his  master's 
or  employer's  business,  and  (a)  no  loss  ensuing,  or  (b) 
loss  ensning ; 

S.  A  fraud  committed  by  either  of  them  in  tlie  fon 
of  permitting  peculation  by  others ;  or,  again, 

4.  A  pointsman  falling  asleep,  and  allowing  a  train  tol 
pass  at  a  wrong  time,  but  no  damage  resulting  ; 

5.  The  same  case,  where  an  accident  occurs  and  somefl 
person  is  injured ; 

6.  The  same  case,  where  on  accident  occurs  and  some  { 
one  is  killed ; 

7.  Where  a  pointsman,  who  has  an  enmity  towards  1 
on  engine-driver,  allows  his  engine  to  go  Ml  speed  into  I 
another  in  order  to  cause  his  death  ; 

8.  A  coach-driver  driving  recklessly  through  the  street, 
and  injuring  no  person  ; 

9.  Doing  same,  and  injuring  some  one  ; 

Le.;  Ahnat'  Droit  Xaturtl,  vol.  L,  p.  225  %nd  Toll.,  vol.  U.,  p.  438  ^ 
■b4  foil.;  Amotf  SfimuM  of  LaiP,  clup.  x.;  Holl^ad'*  Jun^/ntdanet, 
pL  354  ;  Beathmi't  Morait  and  Lvgidaiian,  ch&p.  xUL  luid  foU.;  uid 
nt  Praem^MgM  ^  Am  Soeial  SeimiM  ConyrtM,  \i6Z. 
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10.  Doing  same,  and  IdUing  some  one  ; 

11.  Doing  same,  and  wilfully  running  over  one. 
No.   1.  is  fl  pure   case  of  proper  mandate,  which    is  I 

gratuitous.  The  friend  gives  a  gift  of  his  services,  and  | 
the  extent  of  the  gift  is  what  is  given.  The  other  cannot  j 
complain  of  the  neglect,  because  it  is  precisely  what  ha  J 
has  done  bimsolf. 

No.  2  is  dilTerent.  The  clerk  or  manager  has  already  1 
freely  submitted  himself  to  the  will  of  his  employer  by  I 
cnterii^  his  service.  The  transaction  belongs  to  the 
sphere  of  contract,  and  therefore  the  force  used  by  the 
master  is  simply  for  the  purpose  of  obtaining  what  the 
servant  should  have  given  voluntarily.  It  supplies  the 
place  of  the  servant's  act,  and  supplements  his  wilL 

The  3rd  case  is   a  pure   crime — is  really  a  positive  I 
wrong,  and  a  contradiction  between  the  individual  and  J 
the  universal  will.     The  same  remark  applies  to  cases  7 
and  11. 

The  4th  and  the  8th  cases  are  not  crimes  in  Scotland  at 
common  law,  because  the  person  offending  docs  not  set 
his  will  up  as  right  in  autagouism  to  the  universal  wiU. 
Bat,  from  the  terms  of  his  contract  the  railway  servant 
may  be  punishable,  and  the  reckless  driver  may  be 
punishable,  by  police  regulations,  as  wc  shall  see  imme- 
diately, in  order  to  prevent  accidenta 

If,  however,  a.  person  is  injured  or  killed  (cases  5,  6, 
9.  and  10),  the  act  is  assault  or  colpable  homicide,  or  it 
may  be  libelled  as  culpable  neglect  of  doty,  uccordiug  to 
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ciicDinstBuccs.    It  thus  appears  that  the  criminality  i 
the  offence  really  depends   on  whether  any  person  in 
injured.    The  reascm  of  this  anomaly  is  that  the  act  is  not! 
properly  a  crime.     The  culprit  does  not  set  up  his  \ 
as  right  against  the  universal  will.     lie  is  punished  oal 
the  theory  of  prevention,  or  perhaps  it  is  a  survival  ( 
mere  revenge.     In  casca  of  dninkeune»a,  however,  the 
getting  drunk  is  a  positive  act,  and  if  an  accident  reeulta 
punishment  may  be  justified ;  but  it  is  hard  to  see  1 
nse  of  puniflfament  for  mere  errors  of  jndgment- 

From  these  examples  we  may  gather — (1.)  That  if  a' 
n^ative  wrong  is  a  crime,  it  can  really  be  regolved  into  a 
positive  aet  of  will ;  (2.)  that  a  negative  wrong  may  con- 
stitnte  a  claim  for  civil  damages  when  there  is  a  titulns  in 
the  person  claiming  them,  e.ff.,  in  the  shape  of  a  contract 
(compare  cases  1,2,  and  3);  and  (3.)  that  ut^ative  wronge^V 
not  crimes  proper,  may  be  made  punishable  by  positive! 
law,  either  as  crimes  or  in  the  shape  of  police  offencoa.1 
Unreflective  instinct  looks  to  results  without  considei 
the  mental  state  of  the  actor.     It  presumes  depravity  1 
from  the  nature  of  the  act  itself.     When  law  interferes  | 
it  merely  gives   articulate    expression   to   the  feelings 
prompted  by  this  instinct.     But  the  modem  tendency 
is  to  a  more  thorough  analysis  of  the  act,  and  a  corre-.- 
spooding    mitigation    of    punishment    in    cases   when 
iqiminitl  intent  is  evidently  absent. 

It  is  a  similar  difficidty  which  has  caused  the  confusion 
io  cases  of  reparation  for  ne^igcDcc,  aa  to  the  burden  of 
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proof.     In  some  coses  there  is  on  absolute  presumptioD  of  1 
ucgUgence,  or  the  owner  of  the  thing  insures  the  outsidff  J 
pubhc  against  damage  by  its  use.    This  is  the  case  with  [ 
people  who  make  reservoirs  or  keep  wild  animals.     If  t 
reservoir  bursts,  or  the  animal  injures  anyone,  the  ownai 
is  liable,  in  any  circumstances.     In  other  cases,  the  I 
pening  of  the  accident  merely  raises  a  presumption    of 
negligence,  which  the  owner  must  redargue,   aud  in  a 
third  class  fault  must  be  proved.'     In  the  case  of  ser- 
vants, these  presumptions  shade  into  one  another,  and, 
however  tbe  rules  of  law  may  be  expressed  now,  it  will  i 
be   found   that  they  are  all  resolvable  into  a  mode  of  J 
proving  negligence.     In  earlier  cases  the  master  is  found  J 
liable,  that  it  may  be  a  warning  to  others  in  the  choice  a 
Bervanta.     By  degrees  the    presumption   of   negligencfrj 
against  the  muster  has  become  absolute. 

We  have  come  already  on  the  notion  of  a  police  offence. 
In  our  police  couits  petty  crimes  are  generally  dealt  with, 
but  such  is  not  the  proper  idea  of  a  police  offence.'  Those 
are  tme  crimes,  and  show  the  same  depravity.  A  police 
otfence  is  an  act  wliich,  if  perfected  and  carried  out  to  its 
result,  Would  or  might  end  in  a  crime  or  legally  punishable 
offence;  e.g.,  negligent  use  of  firearms  or  property  is  not 
generally  puni.sbable  unless  actual  lajury  ensues,  but,  as 

>  Pollock's  t'tmy*,  pp.  HV-1S2.  Coui[>ivr<'  FleUher  t.  Jtyhndi 
L.R.,  1  Ei.,  2C5;  L.K.  3  U.L.  330,  vid  M'Ongvr  v.  Bot  and 
UortluU,  2Dd  Much.  1883.  lU  KetLio  72S. 

■  Btepttva'n  Uulory  of  the  Criminal  Lam,  vol.  iii.,  p.  363.  AEtrans' 
Itnil  JfalKnl,  vol  IL,  p.  430,  ud  foil. 
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prevention  is  better  than  cure,  we  pamsli  these  acta  in 
an  inchoate  state  hy  a  small  pennlty.  Many  enactment 
in  our  police  statutes  arc  moro  muttur  of  general  consent 
than  anything  else — general  regulations,  where  all  that  is 
wanted  to  secnre  uniformity  of  conduct  is  a  general  rule. 
Bat  the  offences  specified  in  the  following  clauses  of 
the  Oenetal  Police  Act  (25  und  26  Vic,  cap.  101)  stand 
OD  a  different  footing: — 

"Km^  penon  who  dlaoturgea  tMj  fireum,  or  throvs  or  du> 
dwug—  uijr  stODO  or  otber  misule,  or  malcM  taiy  bonlire,  or  thram 
or  aets  fire  to  anj  firework. 

**  Srerj  pereon  who  fixes  or  plaoes  ul^  flowerpot  or  box,  or  other 
htvrj  utiole,  in  any  upper  window,  without  sufficiently  gtwrding 
th«  nine  agftinot  being  blown  down. 

"  Knrj  p«noa  who  leavm  open  vmy  vault  or  cellar,  or  the  entr&nce 
from  mnjr  atreot  to  any  cellar  or  room  under  ground,  without  a  Bufli- 
OMBt  Cbnoe  or  hand-rail ;  or  loaves  defective  the  door,  window,  or 
r  eoTtnng  of  any  vault  or  cellmr;  or  who  docs  not  suffioiently 
I  any  area,  [dt,  or  sewer  left  open,  and  who  leaves  euch  open 
^pit,  or  Mw«ir,  without  a  suffioient  light  after  gunaet,  to  warn 
at  ponooa  from  GUUng  thereinto." 

'Hie  pczBOQs  who  do  such  things  arc  not  fit  for  civilised 
aodety.  They  act  as  if  their  own  selfish  individual  will 
was  BUprene.  They  take  no  cognisance  of  the  existence 
of  their  oeighbours.  jVud  why  should  the  law  wait  till 
■ome  one  is  injured  before  it  interferes?  No  doubt,  if  somo 
one  were  to  break  his  neck  or  his  leg  in  consequence  of 
tbe  Diligence  of  some  careless  person,  the  fact  would  be 
Tofj  good  pnmf  of  the  negligence.     But,  as  a  mens  matter 
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of  proof,  we  may  do  for  the  culprit  what  he  should  have 
done  for  himself — viz.,  look  a  little  beforehand  and  pre- 
vent any  injury.  In  a  police  statute,  therefore,  the 
community  tries  to  supplement  the  weakness  of  will  Id 
the  individual.  Professor  ^Viuos  complains  of  the  multi- 
plication of  these  offences  in  uur  modern  law.'  No  doubt 
they  interfere  with  the  individual  freedom,  in  so  iar  as 
they  make  the  universal  au  external  law  instead  of  placing 
it  in  his  reason.  But  no  good  citizen  rules  his  conduct 
solely  by  reference  to  the  Police  Act,  and  iu  many  cases 
the  universal  embodied  in  a  policeman  accomplishes  its 
object  simply  by  directing  the  attention  of  the  offender 
to  his  offence.  One  who  persists  iu  a  jtotice  offence, 
aftfir  his  attention  is  called  to  it,  is  really  criminal,  and 
puni&hment  is  therefore  appropriate.  Such  offences  form 
truly  a  part  of  the  crinmiat  law.'  Re[>aratiou  is  im- 
puBsiblc  as,  ex  hypoOiesi,  no  actaal  damage  is  done. 

With  the  exception  of  children  we  have  been  considorinjj 
only  the  case  of  persons  siii  juris — persons  to  whom 
tlieir  own  will  was  a  law.  Wo  of  course  exclude  from 
our  consideration  persons  who  are  fatuous,  maniacx, 
idiots,  imbeciles,  and  such  like,  who  are  only  cue 
d^ree  removed  from  the  lower  animals.  If  they  arc 
nnconscious  of,  or  only  partially  conscious  of,  their  acts, 

'  Seima  of  law,  p.  257. 

*  Mr.  JustioD  Ste|ibeii  aeems  to  drajr  tku  (J/uton/,  iii,  p.  366). 
If  lo,  hUfiToriiiUie  oonverao  of  Dr.  Abd/s.  S«v  [i]i.  77d(83  tapra. 
We  mast  Unr  iu  minil  thftt  th«  dust  on  the  higliwny  u  subjoct  to 
the  nme  Ikw  uf  gnvitatiaD  u  tbu  Uu^est  |iUti«t. 


the  Btat«  cannot  treat  them  as  criminalB.  The  law  of 
their  conduct  must  be  impressed  upon  them  &om  with- 
out, aod  so  true  punishment  is  out  of  the  qucstdon. 
The  difficulties  arise  as  to  partial  insnoity.  lu  the  French 
Code  the  proTision  is  Very  general,  that  "  there  can  be  no 
Rrime  nor  offence  if  the  accused  was  in  a  state  of  madness 
at  the  time  of  the  act"  So  the  New  York  statutes  pro- 
vide that  "  no  act  done  by  a  person  in  a  state  of  insanity 
can  be  punished  as  an  offence."  So  again  the  Gcrmao 
Penal  Code  says — "  An  act  is  not  punishable  when  the 
penon  at  the  time  of  doinj;  it  was  in  a  state  of  uucou- 
Bciouaness  or  disease  of  mind  by  which  a  free  determination 
of  tlic  will  was  excluded."  In  this  country  the  law 
was  settled  In  the  case  of  M'Naugbten  in  1848.  In  that 
c*M  the  House  of  Lords  consulted  the  judges,  who 
returned  their  opinion  on  the  point.'  The  law,  m  laid 
down  there  is  that,  if  the  person  knows  right  from  wrong. 
GT,  if  he  knew  he  was  acting  contnuy  to  law,  he  is  liable 
to  pnniahment.  In  those  cases,  where  the  person  docs 
not  know  the  law  or  the  difference  between  right  and 
wrong,  it  is  clear  that  punishment  is  inapplicabla  Tlie 
treatment  must  be  purely  medical.  But  the  intermediate 
eaacB  are  more  difficult,  e.g.,  a  person  knows  that  murder 
t>  forbidden  by  law  and  morally  wrong,  but  ho  has  on 
impnlse  which  it  is  said  he  cannot  resist.  Again,  bo 
knovB  murder  is  wrong  and  forbidden,  but  he  thinks  he  has 

1  Onyu  MediealJu.-upruJene«,  (4tb  ciL),  p..  2U ;  St«pkcii's  Hutory, 
Aaf,  xix.    See  UAodoiudd'a  Crimmal  Late  (lit  ed.),  p.  U. 
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a  special  mission  to  assassinate  a  special  individual  If 
it  can  be  established  that  such  cases  exist,  then  it  would 
seem  to  follow  that  punishment  is  useless  with  regard  to 
them.  The  universal  could  not  be  brought  any  closer  to 
the  indi%idual.  Their  particular  wills  cannot  be  brought 
into  accordance  with  the  universal,  for  in  both  cases  their 
■wille  are  not  under  their  control  At  the  moment  of 
committing  the  particular  act  they  have  no  will.  In 
this  view  it  is  hard  to  see  how,  even  on  the  theory  of 
prevention,  punishment  is  of  any  use.  A  murderer  may 
have  committed  the  crime  for  the  purpose  of  being 
hanged.  The  execution  of  the  punishment  has  no  penal 
meaning  to  him.  Besides,  the  mere  execution  has  no 
meaning  to  the  state  unless  it  is  a  person  who  suffers. 
It  is  not  generally  said  in  so  many  words  that  a  homicidal 
maniac  is  to  be  destroyed  like  a  dangerous  animal,  for  wo 
shoot  a  mad  dog  but  do  not  punish  it,  but  there  is  evi- 
dently a  feeling  in  tbis  direction.  If  the  reason  for 
punishing  such  persons  were  put  into  words,  it  would 
generally  be  said  that  it  was  done  for  the  purpose  of 
deterring  others  from  committing  like  crimes.  But  surely 
confinement  in  an  asylum  as  a  lunatic  is  a  greater 
punishmont  than  hanging.  Even  if  it  is  not  so  fully 
realised,  it  will  to  all  sane  persons  be  an  awful  deterrent. 
Dr.  MandsJcy  in  his  woric  on  Responsibility  in  Mental 
Diaease,^  maintains  that  the  English  doctiine  is  utterly 
nnsound,  and  that  it  ought  always  to  be  left  to  the  jury 
'  IVefiioe  to  tfaird  edition,  uid  y.  110. 
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to  say  whether  the  accused  kiiev  the  quality  of  bis  act 
and  whothor  he  could  refrain.  This  appears  to  be  the 
vVmerican  practice.  It  must  be  confessed  that  there  is 
an  nnreaaoDiug  aversion  on  the  part  of  lawyers  to  accept 
tho  concluBious  of  medical  men  on  this  subject  The 
vicioos  system  under  which  medical  witnesses  are 
hired  to  support  a  side  has  cast  great  discredit  upon 
"mad  doctors."  But  there  is  no  reason  why  we  should 
shut  our  eyes  to  settled  facts  ;  and  if  it  is  a  fact  that  a 
person  may  know  right  and  wrong,  and  yet  have  an  irre- 
sistible impulse  to  do  the  wrong,  then  the  law  ought  to 
recognise  it.' 

It  must  be  observed  that  this  question  is  only  oua 
branch  of  a  larger  one  which  affects  the  whole  theory  of 
wrongs  (torts).  Is  merely  formal  consciousnesa  of 
an  act  sufficient  to  constitute  liability  for  all  its  con- 
sequcQccs  ?  Or,  must  there  bo  actual  malice  or  intent  ? 
Hie  rude  instinct  of  revenge  would  punish  beasts 
or  things  as  well  as  men,  and  it  is  a  step  in  advance 
to  require  oven  formal  consciousness.  But  the  question 
between  the  lawyers  and  doctors  is.  Must  we  stop  here  ? 
Is  this  the  only  advance  to  be  made  on  untutored 
insliiKt  t  As  might  be  expected,  the  formal  view  is  the 
one  snpported  by  the  lawyers,  as  in  the  case  of  insanity. 
If  the  man  hnew  what  he  was  doing,  that  is  sufficient. 
Bat  in  descrtlung  the  acts  reference  is  generally  made  to 

>  Tbia  U  Sir  Jutu*  PiUsUipken'a  viow — tlutory  tff  Criminal  Law, 
ToL  U.,  p.  111.    The  wliolc  duMnuBion  is  worth/  of  penuaL 


moral   obliquity,    as   if  all    the   consequonces  were   in- 
tended.' 

It  is  perhaps  uniiecessai^-  to  add  that  the  sphere  of  the 
state  in  wrongs  is  eeon,  not  only  in  the  interference  of  J 
courts  to  vindicate  right  and  re-establish  the  universatj 
but  in  the  definition  of  what  constitutes  particular 
crimes.  Thus,  some  states  tolerate  duelling,  or  permit 
homicide  in  many  circumstances,  or  with  certain  clasaee 
of  persona,  as  slaves. 

The  state,  we  have  seen,  interferes  to  set  up  the  uni»J 
versal  in  the  case  of  crime,  and  to  indemnify  also  thflil 
individual  wronged,  as  weE  as  set  up  the  universal  in  the  I 
cose  of  a  civil  injury.  But  if  tbe  state  fails  to  recognise, 
or  recognising,  fails  to  enforce  the  universal,  what 
tbeo  1  Tho  state  becoraca  accessory  to  the  wrong,  and 
instead  of  a  concrete  embodiment  of  the  universal,  it 
becomes  a  mere  particular.  This  leads  us  to  consider 
corporate  responsibilitj*.  Puuiahmcut  may  then  be 
directed  against  the  corporate  unit,  which  affords 
shelter  to  the  culprit  or  fails  to  punish  him.  We 
see  a  iamiliar  example  of  this  in  tho  responsibility  of 
communitieB  for  riots  committed  within  their  jurisdic- 
tion. This  is  a  very  ancient  relic  of  Anglo-Saxon  times. 
It  has  been  recently  applied  in  the  last  Irish  Coercion 

>  Sm  Hoimen,  Tie  Cvmtnon  Lav,  Lectnras  ii.,  iii,  and  iv.  We  see 
the  uiDA  difficult;  in  tho  (inution,  "  Cbd  *  joung  child  be  guilty  of 
contributory  negligence  1"  8e«  ctue  of  M'GteijoT,  i{uotcd  ithove, 
|Nige  IOC,  note* ;  and  nrticlc  froni  Sovai^m  Lau>  Revimo,  quoted  in 
Jtmmai  of  Jwriipntdmee,  1880,  p.  199. 
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Act  Pardcolar  localitieB  are  to  make  good  the  damage 
done  by  individuab  within  tlie  diatrict  For  their  own 
Bake,  it  is  hoped  that  the  law-abiding  subjects  in  those 
districts  will  do  all  in  their  powor  to  prevent  outragu,  or 
at  least  to  punish  the  perpetrators.  The  instinct  of  self- 
preservation  will  make  them,  like  the  sailors  in  the  Btory 
of  Jooah,  discover  the  culprit,  and  bring  him  to  justice. 
In  French  law  we  find  an  example  of  the  same,  borrowed 
from  the  Roman  idea  of  the  family.  By  that  law  a  &ther 
or  mother  is  responsible  for  the  dehct  of  a  pupil  child. 
This  will  act  as  an  external  incentive  to  make  them  train 
their  children  properly.  We  do  not  admit  this  principle 
in  the  cose  of  children,  but  we  do  so  in  the  case  of  ser- 
vants. The  head  of  tlie  family  is  responsible  as  well  as 
the  servant,  though  the  liability  of  the  latter  is  seldom 
enforced.*  We  may  find  examples  of  the  same  principle 
in  our  history  when  "  letters  of  fire  and  sword  "  were 
usoed  agaio&t  certain  Scottish  claus  for  the  crimes  of 
individiials.*  Another  example  may  be  seen  in  the  enact- 
ment which  makes  every  person  who  is  present  at  a  riot, 
after  the  riot  act  is  read,  though  it  may  be  fmm  pure 
ctmosity,  gnilty  as  an  aeceseory  ;  and,  again,  in  the  dis- 
feanchisemcnt  of  conatituencics,  in  which  numerous  cases 
of  bribery  have  occurred  at  an  election. 

Tbo  l^al  aspect  of  modem  warfare  falls  nnder  this 

*  Holmv,  nU  Ctfnutm  Xotf,  ^  32& 

■  Sir  WaltM-  Scott,  IntrodnstioDS  to  RoA  Say,  tad  A  Ugmd  of 
Mmilnm. 


rule.     Whenever  a  state  becomes   so  degraded  that 
refoflca  to  do  what  is  just  and  right,  force  may  become 
necessary  to  reassert  the  universal.     Nothing  short  of 
war  may  suffice.    Even  civil  war  may  be  justified  in . 
such  a  case.     If  a  government  is  violating  every  rule  of  | 
law  and  morality,  and  supporting  itself  by  force,  force 
must  be  used  to  oppose  it.     A  true  universal  must  be 
established  in  its  place,  and  might  and  right  will  then  be 
idi'ntified  again. 

War  between  two  civilised  states  is  therefore  aa  *] 
absurdity.  There  is  a  decided  tendency  towards  its 
development  into  duelling  between  the  armies  and  navies  i 
of  the  two  governments.  A  modem  battle  does  not 
therefore  settle  much,  and  it  is  not  impossible  to  conceive 
a  commission  of  military  experts  deciding  the  result  of  the 
fight  without  bloodshed  and  perhaps  even  without  wasting 
the  powder  and  shot.  We  employ  professional  policemea 
to  enforce  civil  rights,  and  professional  soldiers  for  inter- 
national ones,  but  it  looks  a  little  like  breach  of  contract 
to  set  them  to  fight  "  affairs  of  honour."  If  therefore  one 
civilised  state  declares  war  against  another,  it  must  be 
because  it  considers  that  other  to  have  relapsed  into  crime 
or  insanity. 

The  change  which  baa  taken  place  in  the  "  laws  of 
war,"  a,  phrase  which  troubles  maoy  people,  illustrates 
the  point  These  are  not  intended  to  put  the  combatants 
on  the  same  level  like  duellists  or  pugilists.  In  a  riot 
good  citixens  must  side  with  the  police  or  stay  away. 


NEDTRAU-n'. 


And  BO,  in  a  modem  war,  neutrality  does  not  meao.] 
keeping  both  sides  impartially  supplied  with  munitions  ol 
war.  Neutrals  must  miikc  up  their  minds  on  which  sidi 
^t  is,  and  give  assistance  to  that  side,  or  at  least  dcnj, 
jice  in  every  form  to  both  wdes,  and  partictdarljf, 
'  At!  one  in  the  wrong,  which  it  may  be  suggested 
practically  the  losing  side.  So  the  significance  of  the 
Alabama  award  and  the  previous  negotiations  was  that 
Great  Britain  (sympathised  with,  and  assisted  to  some 
extent,  rebeb  against  the  Government  of  the  United 
States,  and  ehe  admitted  liability  and  paid  the  penalty  oh 
acc«8Bory  to  a  crime.  If  a  state  is  satisfied  that  a  body 
of  ioBurgcnts,  or  a  weak  foreign  state  at  war  has  right  on 
its  side,  it  may  allow  firee  export  of  anns  and  munitions 
and  enlistment  of  volunteers  to  both  sides,  knowing  that 
the  weaker  party  will  reap  an  advantage.  But  this  is  nobi 
neutrality.  It  is  positive  assistance,  of  a  slight  descrip-' 
tion  perhaps,  but  still  assistance.  And  the  state  BO 
condactiDg  itself  must  be  prepared  to  take  the  con- 
aequences,  just  as  if  it  had  openly  made  an  alliance.  The 
word  "  Deutrality  "  therefore,  which  is  a  survival  of  the 
old  dnelling  conception  of  war,  is  quite  misleading  in 
modera  practice.  Pure  neutrality  is  impossible  now-a- 
days,  and  in  consequence  right  is  more  certain  to  prevail 
immediately  than  in  the  olden  time  of  brute  force. 
Natiotu  outside  the  quarrel  will  naturally  throw  their 
inllueDce  into  the  scale  of  right 

Bat  the  true  laws  of  war  are  those  which  are  dii 
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hy  humanity  in  dealing  with  even  the  most  abandoned 
criminals.      No   force  must   be  used   beyond   what  is  J 
necessary  to  accomplish  the  object  in  view,  and  so  we  I 
should  treat  the  most  savage  belligerents  as  we  would  I 
the  most  civilised,  if  this  were  possible.     No  exception  \ 
therefore  can  be  taken  to  the  laws  of  modem  warfare, 
which  forbid  cruelty  to  non-belligerents,  and  provide  for 
the  treatment  of  the  wounded  ;  and  perhaps  neither  to 
the  rule  which  forbids  plundering  on  land,  just  as  we 
forbid  policemen  and  jailers  to  practice  cruelties  on  their 
prisoners.    The  horrors  of  war  are  sufficient  without  i 
adding  pillage  to  them,  though  no  doubt  the  motive  for  I 
its  abolition  is  that  it  involves   worse   crimes  and 
demoralising  to  the  army.     But  should  we  carry  our 
individualism  further,  and  abolish  the  right  of  capture  of 
private  property  at  sea  f     The  severity  of  this  rule  haa  I 
been  much  mitigated  by  the  declaration  of  Paris  of  1856, 
which  practically  transfers  the   commerce    of  the  belli* 
gcrents  to  neutrals.     A  state  of  war  will  thus  derange 
entirely  the  commerce  of  a  nation,  and  in  many  cases  will 
operate  as  sufficient  pressure  to  make  it  concede  the 
remedy    which   its   oppoaeut    justly   demands.       It    is 
generally  observed  that  the  capture  of  private  property 
rC  sea  causes  a  loss  chiefly  to  underwriters,  and,  as  we 
shall  see  hereafter,  the  contract  of  insurance  a.ssi3t3  to 
spread  the  loss  equally  over  the  community.     If  a  war  is 
just  on  one  side,  it  will  presumably  be  unjust  on  the 
other  (onleBS  the  whole  afioir  is  a  huge  mistake),  and  the 
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eoocer  it  is  finished  the  bettei.  It  is  more  likely  to  be 
quickly  finished,  if  it  bcnis  harshly  and  severely  on  the 
offending  community.  It  is  as  much  oat  of  place  to 
cAiry  on  war  with  kid  gloves,  as  it  is  to  feed  criminals 
on  partridges  iirid  champagne,  and  lodge  them  in 
luxurious  palaces. 

"We  see  then  the  limits  within  which  it  is  possible  to 
abolish  war.  If  the  dispute  between  two  nations  is  of 
the  nature  of  a  ci\'il  one,  negotiation  and  arbitration  'are 
appropriate,  for  the  discovery  of  right  War  is  here  as 
much  out  of  place  as  duelling,  or  trial  by  ordeal  in 
pri\-ate  life.  If  the  question  is  as  to  crime,  and  one  state 
is  truly  criminal,  then  war  is  the  ultimate  remedy.  War 
wiQ  only  be  abolished  when  our  criminal  classes  have 
disappeared^  and  wc  are  able  to  dispense  with  police. 
To  propose  iU  abohtion  before  that  happy  period  has 
arrived  is  absurd,  and  so  oven  the  most  extreme  advo- 
cates of  peace  allow  a  few  soldiers  to  be  kept  for  the 
purpoee  of  firing  on  riotous  mobs,  and  a  few  ships  of 
war  for  the  extirpatioo  of  slave  dealers  and  pirates. 

It  is  obviously  a  physical  impossibility  to  put  down 
war  by  physical  force,  as  we  attempted  to  do  in  this 
coontzy  with  duelling,  because  this  would  aggravate  the 
«vib  complained  ot  And  it  is  very  questionable  if 
law,  Kpait  from  public  opinion,  has  done  much  to 
aappKSS  that  fiuhion  which,  it  should  be  noticed,  is  still 
reoognised  on  the  continent  of  Europe  and  in  America. 
Bat  the  lesson  it  points  to  statesmen  ia  this,  that  wars 
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arc  to  be  abolished  hy  the  education  and  reformation  oF  I 
the  shonting  mobs  who  urge  them  on,  and  by  the  rational.  I 
members  of  the  community,  on  whom  the  disiisters  and  I 
expense  of  them   principally  fall,  ndsing  their    voices  I 
emphatically  on  the  side  of  right,  so  that  unnecessary  I 
and  unjust  wars  may  be  avoided.     It  is  very  generally  ' 
ignored    by   peace-at-aiiy-pricc    enthusiasts,    that    the 
fundamental   causes   of    war   are    frequently    incapable 
of  being    formulated   and   put    in    a    legal    form.     As-l 
litigation    is    often     the     result     of    a    feud    between  J 
neighbours  in   private  life,  nations  oft«n  seize  ftivolom  I 
pretexts  for  going  to  war  when  they  would  be  ashamed  1 
of  stating  the  true  ones."     For  example,  if  our  French 
neighbours   would    only    make    the    Revolution    more 
thorough,  by  abandouing   the    policy  of  the  "  Grand 
Monarque  "  and  giving  up  absurd  ideas  of  aggression, 
the  world  would  be  much  nearer  the  realisation  of  the 
dream  of  universal  peace. 

But,  though  the  subject  of  delict  bulks  so  lai^ely  even  ' 
in  modem  law,  the  great  source  of  obligations  at  the 
present  day  is  contract.  Here,  as  wc  have  seen,  the 
person  legislates  for  himself,  and  apjiarently  creates 
arbitrary  obligationB.  And  at  the  same  time  we  have 
the  creation  of  multitudinous  "  police  ofTencos,"  and 
offences  tried  and  punished  in  a  summary  manner.  At 
fitst  sight,  these  contracts  and   legislative  cnactmenta 

>  Sm  De  QuiBc«7*>  enay  On  War;  SboldoD  Amos'  Rmuditt/or 
tTor,  p.  73. 
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appear  to  be  a  mcro  tiegation  of  th«  riglits  of  the  person 
bonnd  ;  but  a  closer  cxamiuation  coDvinces  ua  that  they 
are  a  mere  expression  of  what  otherwise  would  be  implied 
in  some  form  or  other.  And  even  police  offences  are 
secD  to  be  mere  crystallisations  of  a  few  of  the  "  implied 
obligations"  to  which  I  referred  at  the  outset  of  this 
loctarc.  A  man  of  honour  does  not  feel  a  contract  to  be 
a  restraint.  A  good  citizen  does  not  feel  himself  ruled 
by  police  statutes.  Society  has.  therefore,  come  back  in 
idea  to  the  state  of  primitive  innocence.  But,  "  through 
macb_tribulatioii."  it  ha.t  become  conscious  of  the  law. 
The  indi\'idual  performs  his  duties  and  obligations,  not 
from  mere  instinct  or  habit,  or  from  blind  deference  to 
tradition,  nor  because  they  are  laid  down  for  him  and 
enforced  by  a  higher  and  stronger  power,  but  because 
their  pcifonuance  is  a  soarce  of  the  highest  gratification 
to  a  self-conscious  being.  To  him  obligations  are  no 
longer  bonds. 


We  have  DOW  seen  that  rights  spring  from  obUgatJona.  | 
Butj  after  all,  obligations,  whether  arising  from  delict  or  i 
contract,  are  merely  forms  of  right,  and  the  questions 
already  proposed  may  be  pnt  again  : — Whence  do  rights 
arise?     What  ia  the  nature  of  the  rights  which  spring 
from  delict  or  contract  ?     Are  there  not  rights  prior  to 
their  violation  by  delict,  or  their  constitution  by  contract  t 
Is  there  not  something  implied  in  each  of  those  fonns 
of  creating  right  ?    Yes  ;  there  are  the  rights  of  person 
and  property.     Or,  to  pat  it  conversely:  Are  men  only  i 
hound  when  they  do  some  wrong,  or  when  they  make  a  J 
contract,  or  when  the  legislature  passes  an  act  ?    Is  then 
no  duty  prior  to  these  explicit  obligarions  ?    The  answer  J 
must  be  in  the  affirmative,  that  the  abstract  duty  corre8> 
pondfl  to  the  abstract  right,   and  that  the   rights  of 
person  and  property  give  rise  to  duties  on  the  part  of 
those  who  have  them  and  those  who  recognise  them. 

It  will  be  neccssai}'  hereafter  to  examine  the  idea 
of  person  more  fully,  and  I  therefore  allude  to  it  here  only 
to  mark  its  material  aspect  We  may  pass  over  the  stage 
when  personality  was  felt  in  the  some  way  as  a  healthy 
man  feels  the  opcratjons  of  respiration  and  digestion. 
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There  may  be  a  peiiod  wbcD  the  idea  is  latent  and  is  only 
brought  to  lignt  by  delict,  as  disease  makes  us  conscious 
of  tho  existence  of  various  organs  and  functions  of  our 
bodies.  Here  the  person  may  enjoy  his  rights  fally 
without  knowing  them  aa  such,  and  he  only  becomes  truly 
oonsciouB  of  them  when  they  arc  assailed  or  contradicted. 
If  we  may  use  the  exprcseion,  the  first  legal  idea  of 
pcison  is  one  of  property  in  the  body  and  limbs.  The 
elaborate  valuations  in  the  Anglo-Saxon  codes  of  the 
ToriouB  mum  bens  of  the  body  shew  this,  and  if  any  further 
corroboration  is  needed,  we  have  it  in  the  fact  of  slavery 
being  a  recogoised  institution.  Whenever  the  tme  idea 
•of  perton  is  attained,  slavery  is  seen  to  be  a  violation  of 
as  was  acknowledged  by  the  Boman  lawyeiB, 
b  they  admitted  it  as  a  custom.  In  like  manner, 
lie  Roman  lawyers  declared  that  it  was  impossible  to  put 
a  ^-alne  on  the  limbs  of  a  free  man,  and  it  may  have  been 
a  vague  notion  of  this  kind  which  impelled  primitive 
■odetieB  to  legalise  the  law  of  retaliation.  And  on  the 
nde  of  the  delinquent  it  baa  been  clearly  fihown  by  Mr 
Hc4meft*  that  in  early  English  law  there  is  practically  no 
distinction  between  un  injury  caused  by  an  inanimate 
object,  a  beast,  or  a  man.  Otie  legal  conception,  therefore. 
both  OD  the  ude  of  right  and  of  obligation,  may  once  have 
eomprehcDded  what  wo  now  place  under  tha  distbct 
■calcgorica  of  penon  and  property. 

In  the  notioa  of  person,  free  will  has  already  been 
'  Tft<  Cammen  I^w,  Lrct.  i. 
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externalised  in  the  body,  which  is  the  instrument  of 
will.  The  body  is  so  closely  connected  with  the  indivi- 
dual that  it  is  called  "  the  person,"  as  when  we  speak  of 
offences  against  the  person.  The  personality  has  thus, 
I  have  just  observed,  a  material  as  well  aa  a  formal  aspi 
But  the  individual  can  attach  thin^  outside  of 
body,  and  put  hia  will  into  them.  These  things  are 
property.  "  Thing,"  in  the  general  philosophical  sense,  is 
what  is  not  person.  It  is  irrational,  unfree,  devoid  of 
right.  A  thing  only  exists  in  relation  to  aj  person  as  the 
object  of  a  rational,  conscious,  spiritual  activity, 
law,  however,  a  thing  is  only  a  corporeal  object- 
the  object  of  acquisition.  It  is  something  which  may 
in  a  state  of  dependence  on  a  person,  and  accordingly  be 
the  object  of  an  action  at  law.  Therefore,  the  stars,  which 
are  things  in  the  philosophical  sense,  are  not  such  in  the 
jural  sense.  We  recognise  as  things  in  law  things  not  in 
commerce  {extit  commerdum)  such  as  the  air,  sea,  &&, 
which  are  incapable  of  appropriation,  except  in  actual 
use.  But  even  portions  of  the  sea  may  be  appropriated 
aa  harbours,  or  fi.<ihing  ground.  As  a  thing  the  surface 
of  the  earth  is  undoubtedly  capable  of  appropriation. 
The  pecuhar  difficulties  in  regard  to  property  in  land 
are  not  metaphysical,  but  ethical  and  economical ; 
and  so  the  distinction  of  heritable  (real)  and  movable 
(personal)  property  is  accidental.  It  has  grown 
up  with  the  history  of  particular  countries,  but  is 
discarded  in  the  modern  Roman  law.     We  extend  the 
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idea  of  things  in  law  to  include  the  rights,  privilcgos,  and 
obligations  of  a  i>erson.  Thus,  a  bond  or  an  obligation, 
or  a  debt,  is  treated  as  a  thing.  A  thing,  in  law,  is  thus 
an  external  object  which  is  wholly  or  partially  capable 
of  being  reduced  into  possession,  and  it  includes  obliga- 
tioQs  which  reUite  to  such  objects.  It  is  through  this 
appropriation  that  a  person  puts  himself  forward  in 
the  world  of  things.  In  contradistinction  to  a  thing 
which  is  iirationol  and  will-less,  and  in  the  philosophical 
MDBe.  unfree.  a  person  stands  capable  of  will  and  allowed 
to  eiorciae  it,  and  for  that  reason  his  rights  over  things 
mrc  absolute  and  unhmited.  In  regard  to  things,  every 
num  has  the  right  of  appropriating  all  things — ue.,  the 
capacity  of  acquisition  as  ait  original  right — as  a  part  of 
his  pcisoDolity.  The  notion  of  property'  is  thus  an  exten- 
lioa  of  that  of  person  in  its  material  aspect.'  A  man's 
pn^Krty  is  part  of  the  clothing  of  his  spirit  trying  to 
realise  its  free  wilL  Our  common  language  illustrates  this 
idea:  wo  have  the  words  "vest,"  "investiture."  We  speak 
of  peraoDS  being  "clothed"  with  possession;  and  h»tly, 
wa  speak  of  "peraonal"  propcrt}',  which  a  man  can  attach 
to  hia  penon.  The  sacredness  of  property  is  therefore  an 
wrtwwon  of  the  sacrednesa  of  the  person.  The  two 
ideal  have  developed  together,  and  they  have  culminated 
at  the  same  time.  If  life  is  insecure,  property  is  also 
endangcrod. 

It  is  nsolonn  to  disous  the  origin  of  property,  or  the 

*  Ttvtidelenbntg,  AbftimaU,  p.  303. 
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vaiious  theories  which  make  it  depend  on  oocupation, 
labour,  convention,  or  arbitrary  law.  The  history  of 
property  runs  parallel  with  that  of  perBon.  In  early 
times,  when  the  person  was  sunk  in  the  family  and 
identified  with  it,  all  property  was  family  property.  The 
things  which  no  doubt  formed  the  family  stock  remained 
a  separate  class  in  Roman  law  long  afterwards — the  res 
mancipi.  These  were  horses,  oxen,  mules,  slavesj 
rural  servitudes  on  Italian  soil,  and,  we  may  add,  wivea 
and  children.'  As  the  personality  of  the  ■paterfamilias 
developed  so  would  his  proprietary  rights.  Aa  he  ceased 
to  be  a  trustee  for  the  family  he  would  hold  the  property 
for  his  own  behoof 

Neither  the  notion  of  person   nor  that  of  property 
would  be  originally  abstract  in  the  common  senae  of 
[  the  word.       In    other    words,  property  and   possession 
iTFere  originally  identical,  and  with   loss  of  possession, 
property   too   would  be  gone.     With  loss  of  freedom 
'  personahty  was  gone.      The  possession  of  land    would 
be    like    the   possession    which   a   ship   takes  of  water 
where    it    anchors — exclusive    property  while    it    lasts. 
The  air  we  breathe  or  the  ground  we  stand  on  are  ours 
ID  use,  and  to  the  extent  we  use  them,  and  are  hardly 
property  any  more  than  our  bodies  themselves.     To  take 
them  from  us  is  to  deprive  us  of  physical  existence.    But 
food  and  water  may  be  property  before  they  are  incor- 
porated with  our  bodies.     And  so,  even  within  the  family, 
■  Haine'B  AncieiU  Lmd,  p.  377.    Gaiiu,  blc  I,  %  120. 
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the  memben  might  have  a  rndimentary  idea  of  property 
Mier  M  in  the  food  and  clothing  appropriated  to  each. 
Wo  see  poaaesuon  ripened  into  property  when  the 
B/axaan/amiSa  as  each  disappears,  aud  the  paier/amUias, 
■a  I  have  just  indicated,  becomes  a  trustee  in  rvm  suatn. 
The  process  may  he  understood  from  what  has  happened 
with  large  landed  estates  in  oar  own  country,  for  this 
is  the  origin  of  the  title  of  many  of  our  nobiUty  to  their 
estates.  They  were  trustees  with  large  property  in 
their  hands.  The  beneficiaries,  or  cestuis  que  trust,  were 
not  in  a  position  to  claim  any  part  of  it,  and  their  claims 
were  therefore  ignored.  An  auologous  process  took  place 
with  the  public  lands  in  Romun  history.  The  possessors 
became  proprietors.  So  in  Ireland  at  the  present  day, 
the  precarious  tenure  of  the  tenants  was  in  practice 
■ddom  disturbed.  The  disturbance  of  it  was  regarded 
as  a  wrong,  and  hence  the  proprietary  right  given  to 
the  tenants.  This  process  ia  an  aflirmatioD  of  the 
saeredness  of  person.  I  must  revert  to  the  subject  of 
po«»cSBion  as  legally  distinguished  from  property. 

Whatever  ia  attached  to  the  person — whatever  thing 
has  had  the  will  of  a  person  put  into  it  ia  sacred.  So 
with  any  object  which  has  been  altered  or  made  by  art 
The  thing  in  its  essence  is  created  by  the  artist  If  bis 
work  is  valuable  you  arc  infringing  his  personality  if 
yon  deprive  him  of  it.  On  the  contrary,  if  the  work 
were  of  small  value,  the  owner  of  the  material  might 
claim  the  roanufactnrod  object,  and  claim  rcpamtion  for 
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tiie  destruction  of  his  material,  for  the  spoiling  of 
material  which  is  the  property  of  another  is  an  attack  on 
his  personality.  Thus,  the  laboiu-  expended  in  acquiring 
a  piece  of  property  may  vary  from  the  simple  act  of 
stooping  to  lift  a  precious  stone,  to  moulding  and  en- 
graving a  plate  of  gold,  or  painting  a  picture,  or 
draining  a  lake,  so  that  all  property  ultimately  repre- 
sents the  will  of  the  owner. 

But  the  highest  development  of  the  idea  is  when  the 
mere  marking  of  the  object  is  a  sufficient  indication  of 
property  without  possession.  This  is  what  is  accom- 
plished by  our  Sasine  Registers.  A  man  may  possess 
lands,  houses,  and  money,  far  beyond  what  he  can  use, 
and  yet  they  are  his  property,  and  the  law  protects  them 
because  they  are  hia 

Now,  here  again  wo  see  the  metaphysical  moments 
to  which  I  have  referred.  We  have,  (1.)  The  physical 
appropriation  by  a  person  of  a  thing ;  (2.)  the  con- 
sciousness of  the  act;  (3.)  the  state  or  some  organic 
society;'  and  (4.)  the  recognition  of  these  facts  by 
the  state,  or  other  persons  in  an  organic  society. 
None  of  these  moments  con  be  abstracted  without  the 
whole  idea  falling  to  the  ground.  It  is  incorrect  to 
<lefin6  property  as  a  relation  of  a  person  to  a  thing.  It 
is  also  a  relation  to  other  persons.  It  is  a  conscious 
exclusion  of  the  whole  world.  Besides,  it  involves  a 
ncognition  of  the  relation  and  this  exclusion  by  the  rest 
>  8ee  notc^  pL  91. 
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of  KxAety.  In  very  early  times  tbe  recognition  may 
have  been  only  of  brute  force.  It  might  bo  only  an 
UBertioa  more  or  less  explicit  of  a  de  facto  relation,  but 
in  process  of  time,  and  certainly  in  our  day,  we  have  the 
idea  that  the  relation  is  one  of  "  right."  A  handful  of 
men  hold  as  property  nearly  the  whole  of  the  land  in 
tluB  cotintry,  and  yet  we  speak  of  the  sacreduesa  of 
property,  and  no  longer  of  the  sacreduesa  of  person, 
when  tliese  come  into  conflict.  But,  ns  far  as  wo  can 
judge  from  various  indications,  it  appears  that  future 
legifllatioQ  on  the  land  laws  will  be  in  the  direction  of 
cabordinating  abstract  rights  of  property  to  rights  of 
pei9on. 

These  considerations  explain  literary  and  artbtic  pro- 
perty, and  projierty  in  patents,  and  tmde-marks,  &c., 
Fbyncally  the  thing  is  as  objective  as  if  it  were  an  acre 
of  land,  and,  as  to  the  author,  he  feels  himself  proprietor 
of  the  ideas  embodied  in  his  work,  and  claims  credit  for 
tbem.  Even  if  be  bas  published  or  sold  his  work,  the 
book,  tbe  picture,  the  statue  is  still  his  in  popular 
language.  All  tbat  is  required  to  complete  the  truly 
l^al  notion  of  property  ia  tlio  recognition  of  his  right  by 
the  state.  This  is  done  by  the  varioas  legislative  acta 
dealing  witb  tbeae  subjects.  Thus,  it  is  true  that  the  law 
does  and  does  not  create  a  propriotiuy  relation.  In 
point  of  fact  the  right  of  an  author  in  his  work  is  as  real 
as  tbat  of  a  duke  in  the  most  extensive  domains.  It  is 
M  easy  for  the  law  to  enforce  and  protect  the  one  as  the 
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otlieT.    The  physical  possession  is  as  impossible  in 
one  case  as  in  the  other.' 

The  fact  that  law  defines,  and,  in  one  sense,  createsB 
the  notion  of  property,  explains  and  justifies  the  law 
as  to  the  compulsory  purchase  of  lands  by  public  i 
panies.  If  a  private  indi\-idual  refuses  to  sell,  he  e.'thibits 
not  will  but  mere  caprice.  He  says,  "  I  am  proprietor ;  I 
do  not  wish  to  sell.  I  give  no  reason.  No  amount  of 
money  will  induce  me  to  change  my  resolution."  The 
position  of  such  a  man  may  arise  from  sheer  obstinacy. 
Perhaps  he  objects  to  railwaj-s  or  gasworks,  and  other 
products  of  modem  civilisation.  In  such  a  case,  by 
compulsory  sale  we  merely  substitute  the  will  of  the 
community  for  the  individual  caprice,  and,  at  the  same 
time,  satisfy  the  utmost  claim  he  can  make  for  compen,-^ 
sation.  In  such  cases  payment  is  notoriously  lavis 
So  mu<!h  so,  that  most  men  anticipate  compulsion  by 
buying  properties  which  they  expect  public  companies 
will  require.  On  the  side  of  the  private  individual  free 
will  ifi  thus  substituted  for  caprice.  But,  on  the  side  of 
the  state,  we  observe  that  his  right  rests  on  recognition 
by  it.  If  the  state  withdrew  its  recognition  he  could  not 
himself  maintain  dc  /ado  possession  for  an  hour.    The 

*  Thia  extension  of  kn  idea  hy  analogy  may  bo  Ulastratcd  from 

tfao  mathematical   tfaoory  of  iaJicos.      Starting  fVom  tho  idoa  of 

poaitiro  integral  indic«a,  wo  have  now  got  negative  and  fractional 

I,  and  ttw  eipnnsioD  x*.     W«  bav«  another  vxamplD  in  >pac9 

tain  diineouoiu. — See  Profeaaor Oay ley's  addraaa to  Britialt  Aaaoca- 
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Mtete  in  question  may  be  miles  in  extent,  and  quite:! 
bejond  the  pbTsical  possession  of  an  individual.  But 
even  if  it  is  only  a  few  yards,  it  is  etiU  the  law  which 
protects  him  in  his  possession,  not  for  his  own  soke  alone, 
bat  as  a  member  of  the  organic  unity  of  the  state.  And 
so,  if  he  sets  himself  to  abuse  this  protection,  and  to  pkce 
himself  in  antagonism  to  the  just  requirements  of  the 
other  members  of  the  communitj-,  the  law  justly  and 
properly  withdraws  its  recognition  in  this  particular 
form,  and  at  tlie  same  time  deprives  the  owner  of 
nothing  which  is  truly  property,  as  it  awards  him 
compensation. 

In  speaking  of  the  relation  of  person  and  thing,  I  said 
it  Khould  bo  conscious.  This,  however,  must  be  modified 
by  what  wo  shall  see  hereafter — that  personality  ia 
attributed  to  infants,  lunatics,  and  others.  In  like 
manner  they  are  treated  as  proprietors  by  the  law.  Ia 
this  arbitrar}'  t  No.  As  to  children  wo  give  them 
property  as  we  give  them  food.  It  is  in  things  they 
find  their  personality.  In  tojrs  their  cluldish  wills  may 
find  ample  scope,  and  in  tho  development  of  children's 
toys  along  with  their  years,  wo  see  their  own  progressive 
development.  Through  the  years  of  minority  they  grow 
into  their  property,  and  when  they  attain  majority  their 
edacation  ia  complotO}  and  they  enter  npon  poiutession  of 
what  baa  all  along  been  called  theirs.  It  was  theirs  by 
anticipation.  It  is  now  theirs  in  enjoyment.  Such  a 
18  ioczplicable,  if  we  abstract  man  from   the 
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organism  of  Bodety.  This  being,  now  clothed  with  the 
fall  rights  of  property,  has  been  created  by  external 
forces :  his  rights  have  been  created  and  given  him  by 
law  ;  but,  when  he  becomes  a  man,  the  law  is  no  longer 
externa! — it  is  a  part  of  himseIC  In  the  case  of  lunatics, 
the  state  merely  defers  the  distribution  of  the  estate 
which  is  called  his  until  his  death. 

In  last  lecture  we  saw  there  was  a  standing  dispul 
between  the  lawyers  and  the  doctors  on  the  question 
to  what  amount  of  consciousness  should  ground  responsi- 
bility for  crime.  It  appears  that  there  is  a  simDar  feud 
between  the  lawyers  and  the  economists,  with  a  similar 
tendency  to  call  each  other  names.'  The  point  in  dis- 
pute is  the  same  as  to  the  meaning  to  be  attributed  to 
mere  formal  consciousness,  in  constituting  a  right  of 
property,  and  the  lawyers  again  tend  to  make  all  depend 
on  mere  form.  It  is  the  same  spirit  which  advocated 
non-resistance  in  constitutional  law,  and  non-inter- 
vention in  international  law.  though  these  tendencies 
have  generally  been  aggravated  by  selfish  material 
interests.  If  a  man  has  mere  formed  consciousness, 
the  lawyers  will  make  him  responsible  for  all  hia  acts, 
whether  he  actually  foresees  their  consequences  or  not 
And  so,  if  a  man  ia  conscious,  lawyers  will  defend 
his  right  of  property,  however  extensive.  In  point  of 
/orm,  no  lawyer  woald  hesitate  to  complete  his  client's 
title  to  any  number  of  countias,  or  perhaps  even  to  the 

'  Osorge,  Progrtaa  and  /*a«wr(y,  bk.  Tiii,  chap,  t,  Ao. 
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Idngdom  of  Scotland  itselC  I  am  not  aware  that  tho 
deed  by  which  Charles  V.  conveyed  Bur^ndy  and  tho 
Netherlands  to  Philip  U.  struck  any  of  the  lawyers  who 
were  present  at  the  memorable  ceremony,  in  the  great 
ball  of  the  palace  at  Brussels,  as  outrageously  absurd. 
The  soil  of  the  Burguudian  domains,  including  the 
Netlioriands,  their  cities,  castles,  counties,  baronies, 
and  inhabitants  were  described  with  as  great  minuteness 
as  if  they  had  been  a  tenement  in  the  Trongate  of 
Obagow.*  This  deed  cAsts  a  lurid  Hgbt  on  Philip'n  ' 
Biibeequent  conduct  in  those  unhappy  countries.  Hu 
thonght  himself  as  much  proprietor  of  that  temtory  as 
&  Highland  "laird"  is  of  his  glens  and  straths.  He 
thought  he  was  as  much  entitled  to  clear  his  laud  of 
Frotcstanta  as  they  arc  to  clear  theirs  of  paupers,  and  it 
took  half  B  century  of  war  and  bloodshed  to  show  him 
that  be  was  not  entitled  "to  do  as  be  liked  with  his 
own."'  But  this  is  merely  an  example  of  xummum  jus 
being  tumma  injuria.  There  is  uo  need  of  going  to  the 
ttStrcroe  of  sacrificing  matter  to  form,  as  in  that  case,  or 
aboUsbiiig  form  by  rushing  into  communism.  Matter 
and  form  cannot  be  separated  without  the  destruction  of 
the  whole  idea  of  property,  and  so  land  reformere,  like 
Ifr.  Wallace,  are  as  strong  upholders  of  the  principle  of 
propertj  in  land  as  the  most  extreme  formalist.     And 


'  />mMn<;  ToL  iv^  >u|iplwneDt,  p.  03.     Motley's  JMch  BapubliBt 
put  I.,  dwp.  L 
•  MdUoy's  Omit^  yditrlmdt,  vaL  L,  p.  S4S,  Hpaiim. 
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wc  must  bear  in  mind  that  wc  cannot  identify  law  wilj 
the  doings  of  lawyers  any  more  than  we  can   identify] 
religion   with  the  doings  of  priests.    As  great  crimeffj 
have  been  committed  in  the  name  of  law  as  in  the  name 
of  religion.     The  cloak  of  law  or  religion  is  often  adopted, 
because  it  appears  to  justify  a  course  of  conduct  prom])ted  , 
by  the  grossest  selfishness. 

When  the  conception  of  property  Heis  once  been  grasped,  j 
the  transition  to  such  an  idea  as  that  of  joint  propert 
(condominium)  is  not  difficult.     At  first  sight  it  1 
strange   that  exclusive  possession  should   belong  to  tto 
t>ersous   in   one   thing.     But   all   practical    difficulty 
overcome  by  appointing  one  person  to  manage  the  object 
(as  a  ship  or  a  house)  for  the  joint  interest,  and  dividing 
the  revenue  equally.     Again,  it  may  be  got  over  by 
actually  dividing  it  or  transforming  it  into  sometl 
divisible,  such  as  money. 

Rut  such  abstract  rights   have    been    developed  in4 
further  directions.    As  soon  as  it  is  seen  that  a  person! 
can  be  proprietor  of  properly  for  beyond  what  he  ( 
physically  occupy,  by  publication  of  his  title,  or  that  t 
persons  can  have  a  joint  interest  in  one  piece  of  property, 
it  is  not  a  great  step  to  the  modem  definition  of  rights 
by  written  titles.'     This  is  well  illustrated  in  the  practice 

'  Ah  to  tho  developmeDt  of  the  idea  of  i>ro[icrt}-  in  England, 
rcforpnce  may  bo  tnado  to  Digbj'a  I/utory  of  lh«  Lau>  of  Xaal 
Propvrlij  (MBctnilUti},  1877.  The  subjeot  of  ec|uit»ble  estfttea  b 
pftrtioularly  iatorosting  to  the  Scotch  Uwyer,  u  Scotch  Uw  looks 
uX,  thcao  ftom  quite  another  ■t*nd-point — Inim  that  of  obligntion 
rather  than  of  property. 
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-of  subinieildatioii.    We  may  have  a  dozen  people,  all  ] 
dnwiog  a  feu-duty  or  ground-aniiua]  in  succession  from 
one  piece  of  ground,  and  then  a  bondholder  or  mortgagee, 
and  then  a  proprictxjr,  aud  lastly  a  tenant.     The  tenant 
JuB  actual  physical  corporeal  possession,  or  he  may  sub- 
let to  another  who  actually  possesses.     However,  each 
of  these  persons  znay  bo  doscribed  in  hia  registered  title  aa  i 
in  the  actual  possession  of  the  ground,  while  the  last  in  ] 
the  list  (the  tenant)  may  be  able  to  defy  them  all  and  j 
retain  possession  while  his  right  lasts.     The  rights  of  the 
holders  of  the  fuu-dutics  or  ground-annuals  and  the  mort-  I 
gagee  are  those  of  limited  proprietors.    The  former  may,  ( 
in  certain   circumstances,   become   absolute  proprietors. 
The  latter  (the  mortgagee)  in  Scotland  can  only  sell  or  ad- 
minister the  property  as  trustee  for  the  other  proprietora 
In  England,  by  foreclosing  the  mortgage,  he  may  become  i 
proprietor.    But,  if  things  proceed  in  a  regular  manner,  I 
it  is  merely  a  case  of  joint  property,  in  which  certain  j 
pcnons  receive  a  fixed  sum,  and  the  nominal  proprietor  I 
draws  the  balance  of  profit  for  himself ;  or,  if  there  is  a  1 
loss,  it  must  foil  on  him   alone.     In  effect,  the  rights 
of  all  the  parties  except  the  last  tenant  depend  on  hii  J 
oUi^tioD,  or  on  the  obligations  of  each  other,  but  they  I 
are  citable  of  being  transformed  by  some  legal  process  1 
into   B   true  real  right — i-e,,  into  octiuil  possession  of 
the  ground.     1   may   observe  that  legal  forms,  which 
«neoarage   the  creation  of    co-onlioate  proprietors  are 
prefeiable  to  thoae  vhich  place  them  in  even  a  nomimil 
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position  of  inferiority.  These  place  the  parties  in 
poBition  of  antagoniBm,  which  is  unnecessary,  and  may 
even  become  dangerous.'  Again :  such  an  abstract  right, 
as  that  in  a  feu-duty  or  ground-rent,  can  only  very 
remotely  satisfy  the  idea  of  property,  and  hence  the 
tendency  of  our  law  to  increase  the  rigbtn  of  the  feuar 
by  enabling  him  to  compel  the  superior  to  commute 
casualties.'  After  the  passing  of  the  last  Scotch  Con- 
veyancing Act,  superiors  were  much  less  propriel 
than  formerly,  and  the  rights  of  the  feuars  were  correa- 
pondingly  increased.  It  is  such  considerations  which 
point  to  the  expediency  of  authopsiug  the  sale  of 
encumbered  lauds,  held  under  an  entail,  in  order  to 
pay  ofi"  the  debts.  The  personality  of  the  present 
IMWsessor  is  recognised,  and  provision  is  made  for 
persons  in  existence.  It  is  better  that  the  holder  of  tbS< 
land  should  be  a  proprietor  ;  and,  while  the  rights  of  ^»\ 
heir  in  possession  are  increased,  the  sub-division  of  the' 
hind  enables  a  much  larger  number  of  persons 
realise  their  [versonality  in  landed  property,  and 
contribute  to  tlic  stability  of  the  state. 

While  we  must  recognise  the  advisability  of  geti 
rid   of  purely  artificial  notions  of  property,  it  must 
acknowledged  that  the  entire  prohibition  of  the  acqui- 
sition of  rights  short   of  abBolutc    property  would    be 
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an  unwanantable  interference  with  the  right  of  conttact.1 
If  I  can  enjoy  folly  a  piece  of  property — a  house  or  on 
Wtatfl,  and  also  employ  beneficially  its  value,  advanced  in 
tlio  form  of  a  loan,  I  am   conferring  a  benefit  on    the 
lender  as  well  as  on  myself.    The  abolition  of  such  a  I 
right  would   be  the  sacrifice  of  one  of  the  most  useful  I 
devices  of  modem  commerce  to  an  abetract  theory. 

Another  clasa  of  real  rights  is  that  of  servitudes.'    It  is  I 
obvious  that  this  is  a  modified  right  of  property,  in  the  case  I 
of  drawing  water,  or  pasturage,  or  cutting  fuel,  or  a  right  I 
of  way.    These  arc  adjuncts  of  the  principal  or  dominant 
tenement,  and  are  possessed  along  with  it.     In  negative 
servitudes  it  is  hardly  accurate  to  say  that  the  owner  of  ' 
the  dominant  tenement  has  a  modified  right  of  property 
in  the  servient-     But  there  is  a  modification  of  the  1 
nature  of  the  servient,  eg.,  as  a  general  rule,  a  proprietor  1 
has  right  a  eetUro  usque  ad  ccdum ;  but  his  right  may  | 
deatjy  bo  restricted  to  the  surface  and  upwards,  as  where  I 
intn»r*l«  arc  reserved ;  and,  in  like  manner,  it  may  be  I 
x«sthctcd  in  the  other  direction,  if  be  cannot  build  on  it  | 
at  all.     In  this  case  the  proprietor,  in  consideration  of  I 
payment,  perhaps,  agrees  to  abandon  part  of  his  right  as  a  ] 
[ffoprietor.     He  restricts  his  use  to  the  snrface,  and  gives 
np  the  right  of  going  ad  cejilrum  or  ad  etdum. 

In  proper^  are  involved  the  right  of  absolute  use  of 
the  thing;  its  consumption,  if  necessary  and  possible,  as 

1  Bm  Amtia'a  Jurifprtidnx^  p.  3e$3  ;  uid  L*chirtt,  xiriii. 
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in  the  case  of  food,  air,  &c.,  or  a  right  of  transformatioa 
into  something  else ;  and  further,  a  right  of  disposal 
for  price  or  other  objects.  This  right  of  disposal  may 
be  for  the  material  henefit  of  the  proprietor, 
may  be  a  right  of  donation,  which  subserves  mon 
ends.  But,  as  summum  jus  est  summa  injuria,  a  person 
has  no  right  to  divest  himself  of  all  his  property  unleaa 
those  who  receive  it  undertake  at  least  the  burden 
of  his  maintenance.  This  is  provided  for  in  the  Codtfl 
Civil,  which  allows  revocation  of  the  donation,  in  case 
the  donee  refuses  to  maintain  the  donor.'  Lastly,  the  pro- 
prietor can  vindicate  his  possession  against  any  possessor 
who  holds  without  the  consent  either  of  him  or  the  law. 
The  right  of  testing,  as  we  shall  see  hereafter,  is  not  one 
of  the  rights  of  property  as  such.' 

Wc  have  seen  already  that,  in  their  first  conception*  | 
possession    and    property   are    undistinguishable.      We 
must  now  see    how  they   come   to  be   separated.     If 
we   conceive  the  right  of  a  first  proprietor   and  pos- 
sessor as  once  cstabtished   over  a  thing,  it  follows  at 
once  that  no  second  person  can  obtain  a  similar  right, 
and  that  for  no  other  reason  than  this — that  he  is  not  j 
the  finst  ow:upant     In  attempting  to   establish    such 
relation  as  I  have  spoken  of  in  regard  to  the  first  occu- 
pant, a  second  person  comes  into  contact,  not  with  a 
thing  merely,  but  with  another  person  as  well    There 
must,  therefore,  be  something  more  than  person  plug 
>  Ooda  CiTO,  I  9M.  *  See  Uetun  xl,  Wtfra. 
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thing  in  th«  relation.    Hub  new  element  brings  us  to  t 
borders  of  contract     But,  suppose  again  that  the  secooci'* 
person   cstablUbeii  a  pbysicnl   relation  between  himself 
and  the  tiling,   such  as  the  first  occupant  established, 
then  it  follows,  from  the  fact  that  the  first  relation  w&ft| 
legal  and  recognised  by  the  law,  this  second  must  be  J 
illc^  and  prohibited  by  the  law.     It  is  thus  that  theft  I 
and  robbery  appear  so  early  in  ancient  codes.    They  I 
are  the  first  contradiction  of  the  right  of  property  ;  they  1 
first  show  the  distinction  between  possession  and  pro- 1 
perty.     And  this  distinction  in  its  first  aspect  is  this— 
that  properly  is  possession,  plus  a  right  of  exclusion 
recognised  in  law.    Poe-session  is,  so  to  speak,  merely  a  , 
pfaydcal    relation,   or,   as  the  Roman  lawyers  have  it^  j 
"po$$e8SU>ett/acti,  dominium  estjuris."^     It  \s,  however,  I 
inc(»Tect  to  say  that  possvssion  is  merely  a  relation  of  I 
hct,  because   we  get  possession   without   property    in  I 
,  pledge,  life-rents,  and    in  many  other  cases.    In  J 
)  cases  posscasion  is  recognised  by  the  law.     It  i 
poSBCMioD— j'wjtfa  poasetaio.     Again,  we  must  not  ] 
possessioQ  as    mere    detention  plus  a  right  to  | 
MJiy  interdicts  and  a  right  of  usucaptJon.     We  are 
forced  to  aak  the  questions  we  asked  before.     Is  there 
nothing  behind  the  right  of  interdict  ?    Is  it  merely  an 
aibctnuy  act   of  the  state?     Why  speak   of  them  as 
interdicts,  if  they  constitute  the  whole  of 


*  On  Um  whola  sabject  nstcmtoa  mfty  bo  maclo  to  Sftvigny  Olt  1 
I,  Inaakted  hy  Sir  Erakino  Perrj. 
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the  right?     Are  they  not  inteDcled  to  mftini-Am    the 

poBBGSsioii  (in  a  jural  sense)  of  one  who  has  begnn  to 
prescribe  a  proprietary  title  1  In  tmth,  the  relation 
of  person  and  thing  is  as  organic  in  possession  as 
in  property.  They  are  fundamentally  identical,  for  in 
both  we  respect  the  personality  of  the  owner  or  pos- 
sessor who  has  put  his  will  into  the  external  thing. 
The  law  recognises  a  difference  in  the  rights,  and  gives 
different  remedies,  because  there  is  already  a  difference 
in  the  rights  themselves.  The  old  paradox  thus  recurs 
that  law  creates  and  does  not  create  the  right  of  pos- 
session as  well  OS  that  of  property.  For  practical 
purposes  we  may  treat  the  rights  quantitatively^ 
and  say  that  there  are  twu  rights  of  possession ;  blitl:! 
lieyoud  the  region  of  formal  law  this  notion  is  entirely 
misleading.'  And  at  the  present  stage  of  legal  science 
and  practice,  it  is  very  doubtful  if  practical  effect  could 
be  given  to  su*  li  a  view. 

There  may  bo  many  varieties  of  justa  possessio,  and* 
so  in  like  manner  there  may  be  different  kinds  of  unjust 
possession.  It  may  be  by  theft  or  robbery,  theft 
including  all  the  varieties  of  that  crime — finding  and 
appropriating  lost  goods,  keeping  goods  lent,  or  changing 
the  purpose  for  which  possession  was  acquired.  The 
distinction  of  jutta  and  injusta  potscssio  is  thus  quite 
objective.  It  depends  on  whether  the  possessor  has  a 
juM  potsidendi — a  right  recognised    by  law,  a  title  to 

'  Sec  SBrignj",  hj  PeiTj,  p.  fi. 
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poasesB  or  not.  If  he  has,  his  poeseasioii  ia  just;  if  he  has 
not,  it  18  unjust.  But,  introduce  the  subjective  element. 
Suppose  the  posBessor  thinks  be  ha?  a  just  right  and  title, 
does  this  alter  the  CASe  1  Uc  then  bccomen  a  bonis  Jidet 
He  has  perhaps  bought  for  a  full  price  from 
1  who  thought  he  was  proprietor,  and  who  wa-i  no  t. 
Hid  case  is  diettingiiished  from  that  of  the  malai  jidei 
posaesMr,  such  as  a  thief,  in  this,  that  he  has  a  good  title 
and  posecaeion,  if  the  thing  were  capable  of  being 
a4-qnired — if  his  author  had  been  the  true  owner  instead 
of  a  mere  holder  of  the  thing.  This  leads  us  to  consider 
how  possession  is  changed  into  ownership — the  laws  of 
prescriptioD  and  usucaption.  From  its  conception  mere 
physeal  possession,  or  possessio  injusta,  ie  not  an  absolute 
wroQ^  bat  only  a  rclattve  one.  It  is  only  a  wrong 
agiiBst  the  former  proprietor — the  dominus  or  the  juttiu 
fonestor,  unless  a  criminal  element  enters  into  the  case. 
But  it  will  be  remembered  that  under  the  old  Roman 
law  no  one  but  the  owner  could  vindicate  against  a 
thicC  and  that  a  thief  had  a  good  defence  against  every 
otic  bat  the  dominxu.  ^Vnd  even,  after  the  introduction 
of  the  adio  PttUiciana,  it  was  only  a  preferable  legal 
posenor  who  could  claim  the  possesnion  as  against  a 
thiet  A  thief  accoidingly  bud  a  good  title  against  third 
parties,  for  he  did  no  wrong  to  the  thing.  From  these 
examples  wo  see  that  any  posscsBor  has  in  his  favour 
the  prasusQptioD  that  his  title  is  good  until  it  is 
proved  to  be  defective.     He   has  all  the  rights  of   a 
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posseBSor  until  that  is  doiie.  There  are  someti 
modifications  of  this  introduced  in  positive  law— e. 
in  Roman  law  the  interdict,  utnibi,  as  to  movables  was 
given  only  to  persona  who  had  possessed  for  the  greater 
part  of  the  preceding  year.'  And  with  us  the  shcrifl" 
gives  a  possessory  judgment,  only  if  a  party  has  been  in 
poBsesaion,  on  a  written  title,  for  seven  years  withool 
interruption.'  Otherwise,  the  presumption  of  actual 
possession  must  hold.  To  such  an  extent  did  the 
Romans  carry  this  presumption  that  they  actually 
allowed  the  possessory  interdicts  to  males fidei  possessors' 
But  a  hon(B  Jtdei  possessor  stands  on  a  much  highel 
ground,  and  is  generally  regarded  in  the  light  of  a  justui^ 
possessor.  His  possession  is  regarded  as  property,  until 
it  is  shewn  to  be  wrong.  Accordingly,  in  Roman  law, 
the  hona  Jklei  possessor  had  a  right  to  the  fruits  whid 
he  had  consuun^d,  and  he  had  a  utilts  vindtcatio  ret,  i 
aciio  Publicia7M,  to  recover  his  possession,  just  as  if  I 
were  proprietor. 

The  most  rudimentary  idea  of  prescription  is  that" 
of  a  right  which  has  existed  from  time  immemorial. 
It  is  possession  which  dates  so  far  back  that  it  'is 
presumed  absolutely  to  have  had  a  title  for  its 
foundation  which  has  been  lost.  There  is  no  time 
fixed   for  the  presumption,  but  the    oldest   inhabitant 
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remembers  that  this  proporty  has  alwa}'?  bccu  in  the* 
poflsesaon    of    the    present    possessor,    and    perhaps 
remembers  tus  fiither  or  grandfather  apcakiug   of  the 
anceeton  of  the  present  possessor  as  beiog  proprietors.    On 
geoeml  grounds  of  evidence  there  is  here  a  strong  case  of 
mrocrship,  and  we  reqaire  no  definite  law  of  prescription. 
The  next  stage    is    when  the  right  of  a  botuB  Jidei- 
posMMSOT  is  made  perfect  by  possession  for  a   certain 
definite  time  fixed  by  law.     This  arises  in  the  legislative 
stage  of  law.     The  time  of  prescripUoa  wa^  remarkably 
short  in  the  old  Roman  law,  but  this  is  explained  by 
the  habits  of  the  people,  and  the  fact  that  communication 
with  foreign  parts  of  the  world  was  difficult.      This 
prescriptioD  was  only  allowed  to  bonie  Jtdti  possessors.  | 
If  no  definite  prescription  had  been  introduced,  or  if  the  j 
period  had  been  very  long,  a  bona  Jidei  possessor  mightfl 
have  been  changed  into  a  malafidei  one,  and  so  he  would  I 
have  been   incapable  of  acquiring  a  title  by  prescrip-  1 
lion.    The  effect  on   property  would  have  been    most 
disMtrons,  for  a  man  might  possess  for  fifty  years  and  j 
then  discover  a  latent  claim  which  would  have  changed 
him   into  a  mala  Jidei  possessor.     He    would   be 
constant   apprehension  of  a  representative  of  the  true 
owner  claiming  the  subject,  and  he   might  be  apt  to 
neglect  it,  and  allow  it  to  go  to  waste.     A  definite  pre- 
Mtiption  was  therefore  soon  recognised  in  the  Koman  law 
\  aeceasary  part  of  the  Jaw  of  property.     It  was  a 
(  acquirendi  civiUsf  m  opposed  to  modus  acqutTendi 
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naturalis,  and  as  the  prcscriptioii  applied  only  to 
Jides,  it  was  necessarily  short  if  it  was  to  be  of  any  use. 

The  next  stage  is  the  lengthening  of  the  period  of  pre- 
scription. This  took  place  to  a  considerable  extent  in  the 
Roman  law.  With  ourselves  we  have  the  forty  years'  pre- 
scription, positive  and  negative — the  one  establishing  a 
right  and  the  other  cutting  off  a  remedy.  The  posil 
prescription  is,  in  fact,  the  recognition  of  the  evidence 
animus  and  factum  {the  physical  possession  of  an  object 
by  a  self-conscious  subject)  for  forty  years.  The  negative 
is  the  absolute  presumption  of  the  absence  of  animus, 
founded  on  the  actual  absence  of  the  factum  for  that 
period.  Our  positive  prescription  of  title  of  forty  years, 
which  was  abolished  a  few  years  ago,  was  really  longer 
than  forty  years,  since  it  idlowcd  the  deduction  of  mino- 
rities. But  by  the  Conveyancing  Act  of  1874,  which  came 
into  operation  on  1st  January,  1879,  this  was  reduced  to 
tB'cnty  ycare.  This  is  quite  proper,  because,  just  as 
among  the  Komans,  when  their  empire  extended,  a  person 
might  be  away  from  his  property  for  several  years  without 
abandoning  it,  and  they  accordingly  gradually  extended 
the  period  of  their  preseriptions ;  so  with  us,  owing  to 
improvements  in  locomotion  and  the  extension  of  the 
electric  telegraph,  no  man  requires  to  leave  his  property 
for  such  a  length  of  time  in  the  hands  of  strangers  ;  and 
it  is,  therefore,  not  unjust  that  the  period  of  prescription 
should  be  shortened.  Another  improvement,  and  one 
which  vc  have  borrowed  from  Germany,  is  the  thirty 
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yean'  prescriptjon,  without  the  deduction  of  minorities. 
This  is  equ&Uy  just,  and  quite  in  accordance  with  the 
circonutances  of  the  age. 

In  leBving  the  subject  of  property,  I  would  point  out 
that,  beyond  what  is  required  for  the  natural  sustenance 
and  development  of  the  person,  it  can  only  be  held  as  a 
trust  for  the  state.  This  was  clearly  tlie  condition  of 
primitive  society.  But  the  state  has  now  absorbed  the 
clan  and  the  family,  and  recreated  tbcm  in  a  higher 
unity.  In  early  times  it  might  be  posalble  to  bring 
this  idea  under  the  scope  of  kw,  but  it  is  evidentiy 
impoMible  to  enforce  tbis  in  modern,  as  in  ancient  times, 
by  a  periodical  redistribution  of  tbc  land.  But,  if  any 
penon  tried  to  exceed  the  bounds  of  reason,  cither  in 
his  attempts  to  appropriate  things,  or  in  his  dealing 
with  them,  the  legislature  would  undoubtedly  interfere 
on  behalf  of  society,  and  prevent  the  wrong  which 
vould  be  done  by  caricaturing  an  abstract  right, — the 
it^ria  arising  irom  tsummum  jus.  This  was  done  in. 
one  direction  by  the  Thellusson  Act  But  happily  such 
interference  is  not  required.  Id  modem  taxation,  imposed 
by  the  firee  will  of  national  representatives,  we  have  a 
Tolnntary  devotion  of  individual  property  to  the  benefit 
of  the  state.  Every  calamity  which  happens,  either  in 
cmr  own  country  or  even  in  foreign  lands,  evokes  among 
ns  sympathy  in  a  tangible  form.  Our  voluntary  missions 
to  the  heathen  at  home  and  abroad  are  examples  of  the 
■ime.     In  this  view,  it  is  the  duty  of  evety  man  to 


MATEIUAL  RIGHTa 


be  liberal  with  his  property  during  his  life,  rather  1 
at  ids  death,  and  at  the  expense  of  his  heirs.  If  such 
a  view  were  clearly  acknowledged  and  acted  on,  the 
tying  up  of  property  in  mortmain  would  become 
unnecessary,  and  it  would  then  be  possible  to  main- 
tain churches,  universities,  schools,  art  galleries,  and 
libraries  &om  voluntary  contributions,  or  from  the 
rates,  which,  as  I  have  just  indicated,  arc  voluntary 
contributions  placed  on  a  legal  basis.  It  is  for  this 
reason,  that  owners  of  valuable  collections  of  paintings 
and  works  of  art  frequently  aflbrd  the  public  oppor- 
tunities of  viewing  and  studying  them.'  And  the 
owners  of  valuable  manuscripts  are  in,  general  only 
too  glad  to  find  some  one  who  is  able  to  appreciate 
and  use  them. 

But  the  principle  applies  just  as  strongly  to  property 
in  land.  In  one  view  it  is  absurd  to  speak  of  one 
man  as  proprietor  of  a  large  mountain,  or  a  lake,  or 
a  great  waterfall.  But  a  proprietor  can  protect  these 
in  a  manner  that  the  general  public  could  not  dcK 
against  the  ignorant  or  the  malicious.  He  can  pre- 
serve ancient  monuments,  though  it  is  to  be  regretted 
he  often  fails  in  his  duty.  And,  even  when  lands 
are  laid  out  as  pleasure  grounds  or  planted  as  gardens, 
the  proprietor  should  regard  it  as  a  duty,  to  allow  the 
*  Perhaps  hetv  aa  clsewliero  there  are  too  uinnv  (Julurus  in  duty; 
but  the  oxUiml  to  which  it  muk  Bpprect&toa  aucU  |>OHaeaiiiuiis,  <.«., 
is  tho  iTve  otmier  of  them,  may  be  estimated  hj  the  nuuuier  ia  whioh 
Jio  fotfilt  this  dat^. 
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pahlic  occasional  access  for  purposes  of  education  and 
recreation.  It  is  difficult  to  attach  the  notion  of  right 
in  any  individual  to  such  a  privil^e,  bat  there  can 
be  no  doubt  that  the  practice  of  enclosing  fields,  and 
excluding  the  public  from  innocent  recreation  in  them 
has  gone  too  far  in  this  country.  The  liberty  which  is 
allowed  in  this  respect  in  some  parts  of  the  Continent, 
cannot  but  strike  a  native  of  this  country  when  he  goes 
abroad.  When  ground  is  not  in  the  actual  use  of  the 
owner,  it  seems  the  sheerest  caprice  to  exclude  the  public. 
If  the  aamo  freedom  of  wandering  over  fields  were 
allowed  here  as  in  some  parts  of  Europe,  one  grievance 
which  gives  some  point  to  land  nationalisation  schemes 
would  be  swept  away.  The  same  remarks  apply  of 
coarse  to  land  enclosed  for  sporting  purposes,  if  it  is 
incapable  of  supporting  human  beings.  But  it  seems 
intoleiablo  that  sporting  grounc]  should  be  artificially 
created  by  removiog  human  beings,  without  the  express 
oonsent  of  parliament  Private  proprietors  are  thus 
enabled  to  do  with  natives  in  time  of  peace  what  the 
Crown  could  hardly  dare  to  do  with  foreigners  in  time 
of  war — namely,  expel  them  from  our  shores  though 
guilty  of  no  crime. 

Bat,  on  the  other  band,  the  abolition  of  private 
property,  even  in  land,  would  involve  a  return  to 
bubariam.  Tbero  are  some  classes  who  do  not  require 
praperty  to  any  great  extent  to  develop  their  peraooality: 
■WBiep,  who  possess  the  world,   men  of  science  and 
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letters,  the  professional  classes,  whose  heritage  is  the 
universe.  But,  for  the  lower  orders,  it  would  seem 
desirable  that  they  should  have  a  clear  and  determinate 
interest  in  the  country,  and  so  the  ownership  of  small 
landed  projierties  should  be  encouraged  and  extended. 
Land  is  as  necessary  for  them  as  food,  for  every  one 
must  have  a  home.  And  yet,  though  the  population 
of  England  is  six  or  sevenfold  greater  than  it  was  in 
the  time  of  Elizabeth,  the  land  it  occupies  is  very  muck 
less  now  than  then.  CommuniHm  would  be  a  mistake^' 
for  it  is  an  attempt  to  grasp  an  abstract  universal.  Il 
would  be  a  serious  blow  to  the  personality  of  the 
individual,  and  through  him,  to  the  state  and  humanity 
itself.  In  organic  society  there  is  a  truer  communism 
than  human  ingenuity  could  invent.  And  so  with  land; 
it  will  only  be  "  nationalised "  when  it  is  held  by 
individuals  in  private  property,  for  behoof  of  the  nation, 
and  its  utmost  capacity  is  developed.  The  practical 
discussion  of  how  this  is  to  be  done  belongs  to  economies. 
The  aim  of  economists  should  be  to  reduce  large  estates, 
and  set  property  free  for  other  individuals  by  freedom 
of  commerce.  Confiscation  would  do  irreparable  injury, 
not  only  to  the  material  interests,  hut  to  the  moral 
sense  of  the  community  which  adopted  snch  a  course. 
Wo  do  not  reduce  the  superfluoua  fat  of  an  athlete 
with  a  surgeon's  knife,  but  by  judicious  training  and 
natural  means.  We  must,  therefore,  reject  Mr.  George's 
proposal  to  confiscate  rents,'  as  this  would  reduce  land- 

'  Prvffrttt  and  Poverty,  bk.  viii.,  cbap,  ii. 
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owners  to  the  position  of  fanners  of  a  land-tax.  This 
would  merely  aggravate  the  evils  of  which  he  comjtlaius, 
and  deprive  the  sUite  of  all  benefit  it  presently  derives 
from  the  Bocial  influence  of  the  landowners.  Besides, 
land  has  so  lung  been  trcatud  as  an  investment  in  tliis 
country,  that  it  would  be  unfair  to  deprive  the  land- 
owners of  their  property,  without  paying  them  all  they 
have  expended  on  it  And  so,  even  ardent  land 
reformers,  like  Mr  Wallace,  propose  compensation.'  It 
il  impossible  to  discQss  his  scheme  here,  but  I  may 
point  out  one  objection  to  it,  which  I  cannot  overcome, 
and  that  is,  that  he  treats  a  man  who  has  made  an 
investment  in  land,  as  if  he  were  a  mere  donee  of  the 
Crown. 

Bat,  if  economists  iail  to  devise  a  remedy,  it  may  be 
neceesary  for  law  to  interfere  with  some  rougher  means 
of  adjusting  the  rights  of  individual.  There  is  no 
doubt,  nature  will  cure  all  in  the  end,  either  by  exter- 
minating the  inhabitants  of  the  land,  or  by  depriving 
the  laudowuers  of  their  exclusive  rights  by  a  revolution. 
Every  patriot  must  desire  to  avoid  both  of  those  painful 
extremes,  and  ne  cannot,  therefore,  wonder  at  the  atten* 
tion  which  this  subject  is  attracting  at  present.  In  a 
century  which  has  witnessed  a  revival  of  medioovalism 
io  leligioni  worship,  we  cannot  be  surprised  to  find 
•dTocates  of  mediseval  revivals  in  law.  But,  while 
rerivab,  such  as  Gothic  architecture,  Gregorian  music, 
1  land  /ratiaaeUiitaiim  (Sad  wL),  p.  107. 
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and    EastcTD  postures,    may   appear    ridiculous   to    thft 
impartial  spectator,  they  do  no  particular  barm  to  aayl 
uue,   except  perhaps  to  those   immediately   coDcernecLJ 
A    similar    revival    of    meiliieval    law  —  such    as    thffi 
Anglo-Saxon  land-laws,  would  lead  to  practical  absup** 
dicies.      But,  is  there   no    honest   and   thorough-goii^n 
coD6er\'ative,  who  can  suggest  a  remedy?    We  " restore **! 
with    pious    hands    our    ancient   cathedrals,   and    maksa 
them   serviceable   for    the    present   day.       Are    our   olda 
legal  customs  not  as  valuable  ?     Can  the  Anglo-Saxon 
land-laws    not    be    "  restored "    in    spirit,    by    adapting 
them  to  the  circumstances  of  the  present  age?     Is  our 
modern  conservatism  as  great  a  sham  as  our  modem 
lestheticism?     Do   we    merely   admire    antiquity   when 
it  happens  to  coincide  with  our   present  interests  or  ' 
some  pafising  whim?    Is   patriotism   only  a  cloak  fbrl 
unadulterated  selfishness?      It  is  hard  to  imagine  that 
thifl  should  be  so.     I  refuse  to  believe  that  the  great 
bulk  of  tlioae  who  claim  to  rejtrcsent  at  the   present 
day  our  old  historical  parties,  are  merely  two  sets  of 
selfish,  grasping  hypocrites,  and  that   their  professions 
are  utterly  hollow.     The  day  of  reform  cannot  long  be 
delayed,   and    surely    the    times   will    call    forth    some 
statesman  of  commanding  influence,  who  will  be  able 
to  devise  and  carry  some  radical  conservative  measure 
of  reform  which  will  satisfy,  not  only  the  abstract  form 
of  law,  but  also  every  material  interest  involved.' 

'  Beo  Maiiui'i  I'iUoj/e  CVmmuniftet;  lAveleje'a  Prtmilive  J*rop«rtjf 
(truuUt«d  bj  Uftrriot);  SMboltn,  TAt  EngtitK  VUlagt  Cvmmwmtg, 
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In  the  ultimate  and  highest  conception  of  property, 
we  return  to  the  old  idea  of  property  in  the  body,  but 
in  a  higher  form.  In  contract,  a  freeman. is  arbiter  of 
hU  own  conduct,  and  has  full  power,  not  only  over 
hia  body,  but  ulso  over  his  mental  jKiwcrs  and  their 
prodnctd.  Thus,  property  in  works  of  art,  the  laws  of 
patent  and  copjright.  rights  in  obligations  of  others — 
I.*.,  rights  over  the  bodies  of  others,  but  not  filavery, 
bonds,  paptir-money,  and  such  things;  in  short,  our 
modern  gyetem  of  credit — all  involve  the  highest  organic 
deveiupment  of  eo<-icty,  simultaneously  with  the  greatest 
poasible  expansion  of  the  jMiwers  aiid  rights  of  the 
individual.  Projierty  and  possession  can  no  longer  be 
identified.  Persona  express  their  persomdity  in  things; 
but,  as  wealth  becomes  expressed  by  written  titles, 
things  appear  as  if  no  longer  necessary,  for  the  same 
gold  stored  in  some  bank's  coffers  will  serve  to  em- 
body the  persooality  of  thousands  of  individuals. 
Proprietor  are  no  longer  exclusive  and  isolated.  In 
the  organism  of  society  all  men  possess  all  things, 
and  each  man  regards  hjmself  as  only  a  temporary 
trustee  for  the  whole-  Mankind  do  not  live  on  the 
earth.    They  are  its  sonl 
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"We  have  now  seen  that  rights  are  declared  anct 
enforced  in  the  legal  forms  of  legislation,  judgment,  and 
execution ;  that  their  infringements  are  treated  under 
the  forms  of  crime  and  civil  injury;  and  that  the  matter 
of  those  rights  is  person  and  property.  But,  still  the 
questions  may  be  asked,  Whence  do  those  rights  arise? 
By  whom,  in  favour  of  whom,  and  against  whom,  are 
the  rights  enforced?  In  answer,  it  may  be  said  that  the 
rights  discussed  arise  from  the  necessary  relatioTis  of 
human  beings  in  society.  These  relations  are  not  merely 
between  isolated  individuals,  but  also  between  individuals 
and  groups  of  which  they  form  a  part,  and  from  which 
they  are  yet  distinguished.  We  have  seen  that  the 
group,  as  representing  and  embodying  the  "  universal," 
Las  taken  into  its  own  hands  the  enforcement  of  rigid  by 
its  judges  and  legislators,  and  also  the  repression  of 
wrong  by  the  same  means  under  the  category  of  crime. 
But,  while  it  has  been  so  doing,  it  has  been,  per- 
haps unconsciously,  creating  the  rights  of  person  and 
property,  by  defining  the  wrongs  which  it  would 
repress,  and  the  rights  which  it  would  protect.  So- 
prominent    has  this    "  universal "    become,  that  mxxnj 
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people  seem  to    think   anything    can    be    done   by   aa  J 
act    of    parliament.      The    state    is  omnipotent.      All  I 
that  it  requires  to  do  is  to  command  temperance  and  | 
■virtue,  with  an  equal  distribution  of  property,  and  the  I 
millennium  will  have  begun.     But,  on  the  other  hand, 
legal  discussions  we  are  apt  at  the  present  day  to  look 
on  man  only  as  an  individual,  and  if  we  deal  with  the 
state,  to  treat  it  also  as  an  isolated  individual,  forgetting 
that  the  subjects  of  the  state  form  the  state.     Even  in 
the  private  law  of  individuals,  man  is  essentially  a  social  I 
animal.     Person  implies  the  existence  of  other  persona,  I 
who   recognise   the   personality,    as    well   as  of  persons  I 
in  relation  to  whom  or  against  whom   (if  necessary)  it  I 
is  asserted.     Property   implies  the   exclusion  of  other 
persons,  as  well  as  the  manifestation  of  the  subjective 
personahty.     We  must  therefore  push  our  investigation 
a  stage  further  back,  and  seek  the  reason  of  person  and 
property    in    the   social    groups    which  have  generated 
those  ideas. 

In  early  law  the  individual  was  regarded  not  as  " 
man,"  but  as  a  member  of  a  family,  or  as  "  a  citizen  " — ■  1 
a  member  of  the  state.  The  individual  had  no  personal  I 
private  rights  apai't  from  the  state  or  family.  From  this 
circumstance  it  has  been  assumed  that  the  family  is  the 
true  unit  of  society;  but  this  is  not  so.  The  individual 
is  the  unit,  though  his  life  is  imperfect  and  incomplete 
apart  from  the  group.  The  species  can  only  pro- 
gress  through    individuals,    but    individuals    can   only  I 
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progress  iu  so  far  as  they  partake  of  and  embody  the 
whole  life  of  the  species.  It  is  not  I  who  live, 
but  man  that  Hveth  in  me.  We  have  therefore  sub- 
ordinate natural  groups  of  men,  which  train  and  form 
the  individual,  and  enable  him  to  partake  of  the 
larger  Iifi3  of  humanity  itself.  Such  groups  are  the 
family,  the  tribe,  the  state  in  its  various  forms — the  free 
town,  the  burgh,  the  county,  the  kingdom,  the  empire, 
and  the  various  confederations  of  these.  The  ultimate 
nn\t  is  humanity  itself. 

For  the  same  reason  as  I  refused  to  discuss  the 
origiti  of  property,  1  think  it  useless  to  discuss  the  origin 
of  the  family  or  state.  As  Mr,  Spencer  points  out,'  Sir 
Hi'tiry  Maine  docs  not  go  far  enough  back  in  his  investi- 
gation of  early  law.  Before  man  was  a  social  auimal, 
he  was  a  merely  gregarioua  animal.  We  may  even  con- 
ceive an  epoch  when  men  merely  co-existed,  but  if 
coll  such  beings  men,  it  would  only  be  in  conseqnenoa 
of  tbcir  potentiality  of  becoming  such.  To  themselves 
they  would  not  be  human.  In  such  a  condition  it  would 
be  ini^Msssible  for  man  as  such  to  attain  perfection,  and  so 
we  could  only  call  them  men  by  anUcijHition. 

The  first  of  those  groups  which  we  meet  is  the  family, 
for  every  man  is  bom  in  a  family,  more  or  less  perfect 
Thus,  the  mere  birth  of  a  helpless  inituit  creates  a 
physical  relation  lictween  it  and  its  mother,  which 
generates  obligations  and  rights.  These  rights  are 
^HoeuUogjf,  vol.  i,  |v  714. 
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purely  personal,  that  is  to  say,  they  spring  from  the  I 
physical  nature  of  the  bodies  of  the  beings  involved.  | 
The  relation    becomca  legal   when   the  mutber  becnmec 
-coDBcious  of  it  as  implying  a  duty,  and  the  state  re-  | 
cognises  it  by  punishing  any  breach  of  the  duty,  or  I 
talcing  steps  to  supply  the  mother's  place  by  such  insti- 
tutiuua  aa  fuundtiug  hospitals.    Jn  like  manner,  rights 
and  obligations  spring  from  the  mere  physical  relations 
of  the  sexes.     These,  when  recognised  and  formulated  by 
the  state,  and  deliberately  and  freely  undertaken  by  the  | 
{larties,  create  the  law  of  the  family.     This  relation,  as 
recognised  by  the  state,  is  marriago.     The   foundation 
of  the  family  is  thus  marriage,  and  this  subject  must  now 
occupy  our  attention. 

It  is  apparently  admitted  by  all  authorities  that  the 
moat  ttidimcntar}'  legal  idea  of  marriage  is  that  oi  pro-  i 
wriy    in    a   wife — she    being    a    res   mancipi   iii    the  ' 
maniu  of  her  husband.'     And  tlic  same  idea  certainly 
existed   in    the    case    of    children.'     The    relation   of 
parent    and  child  is  still   one    of    slalns   modified   to 
some  extent  by  hiw;  but  marriage  has  shoun  a  decided  J 
tendency    to    become    contract.      There    is    an    arbi- 
trary sphere,  within  which  froe-will  may  be  exercised, 
for,  as  a  general  rule,  persons  arc  quite  free  in  their 

'Ksat   tnkkM  tlie  pcnon  of  <wch   spoitH-  thf  pruper^  of  tht  ] 
lMiKr—M«lmf^ymc  t^  EAie»,  Wvrk»  (IlArtciutciii},  vil,  76. 

'Tb«  "gnutire"  cu«  indiaitM  poMctwon.  Ai  to  thla  blaodar, 
SM  Uilx  31  tUlcr*!  ZMfwMi  on  At  Seimet  of  LoMffttage  (9i\^  «A.),  rol. 
i,}!.  131.    Ukj  the  nucUka  BOt  Itava  Ariaan  from  Romui  logaJ  idoM  I 
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choice  of  a  partner,  and  they  must  judge  as  to  the  men 
appropriate  time  for  cDtering  into  the  relation, 
must  observe,  however,  that  as  in  general  no  man  is  bouni 
to  enter  into  any  particular  contract,  but,  at  the  * 
time,  no  man  is  entitled  to  withdraw  himself  from  society 
and  refuse  to  have  intercourse  with  bis  fellow-men ;  so 
in  marriage,  although  there  is  no  special  obligation 
between  any  two  persons,  without  the  interventloD  of  an 
act  of  will,  yet  there  is  a  moral  obligation  to  marry  c 
remain  celibate.  It  is  not  a  matter  of  indifference.  N4 
healthy  man  with  the  means  of  providing  for  a  family  i 
entitled  to  remain  single,  unless  he  intends  thus  to  devoti 
himself  more  unreservedly  to  the  service  of  the  state  atu 
humanity,  for  a  man  is  not  entitled  to  live  wholly  fol 
himself.  Both  of  those  sides  of  abstract  morality  haw 
been  formulated  by  the  Roman  law  into  positive  lawo^ 
First,  we  have  the  leges  Julia!  in  the  time  of  Augustui 
against  cclibaut.  and  next  we  have  the  laws  prcscribiuj 
ceUbacy  for  the  clergy  argued  out  in  the  compilations  c 
Justinian  on  utilitarian  grounds,  which  apply  with  cqud 
force  to  all  professional  men.  But  with  us  the  question  i 
decided  as  one  purely  of  morality.  The  same  reaaoni 
throughout  applies  to  women,  hut  the  weakness  of  the  a 
will  explain  why  the  subject  has  generally  been  dealt  with  ' 
from  the  legal  point  of  view  of  the  man.  The  ordinarj- 
rules  of  law  as  to  force,  fraud,  and  fear,  apply  here  as  in 
coDtmcta  in  general  But,  an  we  shall  see  presentJy. 
in  modern  practice  specific   performance   of  the  agree- 
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nunt  to  muiy  will  oot    be  enforced,  thongh  damage*  1 
will    be  given    for   the    breach.    The   rise   of  the    idea 
of  marriage  is  coincident    with     the    gn^wth  of    the 
idea  of  pcreon    in   woman.     Tliere    couid    be    no   true  . 
marriage  while    the    woman  was    the    property   of  herfl 
husband.    But,  while  the  tendency  towards  "eontract" 
is  a  tendency  towards  freedom,  the  later  HomoD  lnw 
shows  us  an  example  of  summum  jtts  becoming  fiuwmr^ 
ntfuna.     The  complete  recognition  of  the  personality  of 
woman  involved  the  practical  abolition  of  marriage.     If 
the   union  of  the  sexes  is  reduced  to  a  temjioraiy  one, 
or  one  dissoluble  at  pleasure^  there  is  no  marriage.     We 
come  then  to  the  difficulty  to  be  noticed  hereafter  in 
contract.    Can  a  person  alienate  his  freedom  for  ever 
for  the    future  t     As  we  shall   see.  this  question  must 
be  answered   in    the   negative,   because  it  appears   to  I 
involve  an  abandonment  of  personality — a  sort  of  moral  1 
snicide — and  the  law,  therefore,  refiises  to  recognise  the 
tnnsaction.     But  does  the  same  reasoning  not  condemn 
marriage?     If  the  end  is  merely  physical,  this  would  be 
the  case;  but  the  essential  end  of  marriage  is  ethical     It 
IB  the    development    of  the    individual   spouses   in    the 
intimate  bond  of  the  family,  that  they  may  be  fitted] 
to  fulQI   their  fuuctiuns  in  ihc  state  and  in  the  world. 
Marriage  is  not  essential  for  the  mere  propagation  of  the 
race,   and   00,    in    some    ideal    states,    like    Plato's,  its 
abolition  has  been  proposed.     We  Aaii  see  hereafter  the 
difficulty  of  a-dncing  asstbetic  relations,  and  the  higher 
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professions  to  the  sphere  of  contract     But  the  diffici 
of  for  Ululating  some  ethical  duties  in  a  legal  form  is  a 
great.     Paper  contracts   to  keep  the  peace,  to  abstaiii 
from  strong  drink,  to  refrain  from  beating  a  wife,  a 
such  like,  are  worthless.     If  the  duties  are  not  observed 
apart  from  the  contract,  it  will  have  very  little  influence 
on  them.     It  is  thus  absurd  for  Kant  to  deSne  marriage 
as  a  contract  of  hiring  between  a  man  and  a  womao. 
The   physical   relation    existed   long   before  the  idea  of 
contract.     Marriage  is  this  relation  plus  an  idea  added 
by  the  law:  and  that  idea  is  certainly  not  contract  in 
the    ordinary  sense.     This    legal  conception  is  as  much 
out  of  place  as  those  attributed  to  the  plants  by  Dr.  i 
Darwin.     Before   the    relation   is  entered  into,  it  maya 
as    we    have    Just    seen,     have     some   analogies   witi 
contract.     But,  when  marriage  takes  place,  there  is  i 
place  for  contract — the  relation  is  one  of  status.    Law  doi 
not  permit  the  parties  then  to  regulate  their  relations  I: 
contract.     This    is   strongly    exemplified  in    the  law  i 
ante-nnptial  settlements,  which  cannot  be  altered  sub- 
Btquently   to   marrixige.      An   ordinary    contract    is  of 
course   open  to  alteration  and  annulment:    but  even  in 
an   ordinary  contract  there  are    elhicnl    ends.     Man   is 
more    dependent   on   his   fellows  as  he    becomes   more 
civilised;  and  as  society  approaches  perfection,  it  becomes 
m ore  highly  organised.     But  the  diBtinction  between  an 
ordinary  contract  and  marriage  (besides  the  duration)  is 
that  iu  the  former  every  detail  may  be  laid  down,  in  tha 
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Utter,  after  it  is  once  entered  into,  nothing  in  left  to  I 
arbitrarjr  determinatioD,  except  within  certain  limits^! 
Arrangements  as  to  aliment  and  property. 

That  the  physical  relation  in  marriage  is  subordinate'  I 
lo  the  ethical  is  shown  by  several  doctrines  in  modem 
lav.    Thus,  marriage  is  permitted  to  women  beyond  the 
age  of  child-bearing.      Impotent  persona  may  contract 
marnagc,  and  the  onion  will  be  dissolved  only  on  the 
petition  of  one  of  the  spouses:  but  delay  in  applying  forj 
this  remedy  will  prevent  their   obtaining   it     Such 
phyaical  defect  may  involve  a  serious  injur)'  to  one  * 
the  Bpouses,  and    as    a    result    the    ethical    clement^ 
would   certainly   disappear:     and   hence    it    would    be 
absurd    for    law    to  recognise    the    union,   and  insist 
oo  its    continuance    if   one    party    objected.      But  if  , 
tliere  is  delay,  the  presumption  is  strong  that  the  ethical  I 
aim  is  achieved,  and  law   will  not  interfere.     All  this  I 
tends  to  show  that  the  ethical  aim  of  society  is  para- 1 
nouDt.     But,  wbile  law  applies  an  apparently  cxteruall 
bond,  this  U  not  really  so.     The  motives  which  prompted  I 
such  a  union  at  first  should  be  strengthened   by  their  I 
eootinaaace,  and,  even    if  the    parties    were    free  t 
lepumte,  they  would  be  more  likely  to  rc-unite.     Evei 
divorced  peraons  marry  again.     It  is  a  well-known  fiictj 
that  in  unions  not  reci^niscd  by  the  law,  there  arc  tlu 
samo  feelings  of  love  and  mutual  self-sacrifice,  and  eveaJ 
jealousy,  as  in   married   life.'      It  is  these  sentimeota) 

■  8or  Dicknu'  diancter  of  NUIC7,  in  Olirvr  Tteitt,  uxi  I 
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which  are  recognised  and  developed  by  law  and  morality. 
The  question  may  theu  be  asked,  If  this  is  ao,  why 
leave  the  relation  entirely  to  morality?  Why  shouli 
law  compel  parties  to  keep  up  a  union  which  is 
obnoxious  perhaps  to  both  ?  The  answer  is  that  law 
merely  enforces  the  union,  in  so  for  as  ethical  ends  are 
in  view.  It  adopts  external  and  physical  force,  in  the 
belief  that  the  ethical  moment  will  appear  later,  just  aa 
a  gardener  fastens  a  branch  to  an  apple-tree,  in  ord< 
that  it  may  become  a  branch  of  the  trea  But  I  mi 
return  to  this  in  discussing  the  nature  of  divorce  am 
the  relation  of  law  and  morality. 

The  close  connection  between  marriage  and  religioi 
is  an  hifltorical  fact.  By  the  Roman  confarreatio  the 
wife  became  a  member  of  the  husband's  family,  and 
adopted  his  ancestors  as  her  own.  The  Church  of 
Rome,  and  churchoa  descended  from  it,  make  a  religious 
ceremony  essentiaL  The  Roman  Catholic  sacrament  of 
marriage  makes  the  husband  and  wife  one  fiesh,  and  the 
relation  becomes,  therefore,  indissoluble.  Here  the  church 
was  practically  the  state  in  defining  and  recognising 
marriage.  The  tendency  of  the  state  to  oust  tho 
church  from  the  position  it  had  before  the  Reforma- 
tion, has  made  the  external  religious  element  gradually 
disappear,  and  has  substituted  for  it  a  civil  consent^ 
the  common  continental  procedure  being  to  have  a  civU 
ceremony  first,  and  then  the  religions  benediction. 
The  partial  withdrawal    of    the    poblicatioo  of   banns 
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frnm  the  Church  of  Scotland  is  another  step  in  the  same  | 
directioD.'    This  docs  not  necessarily  imply  the  cxchision 
of  religion  from  the  utiion,   bat  it  is  a  most  important 
advance  in  the  idea  of  law.     While  law  is  revealed  in 
ontwMd  acts,  religion  is  a  concern  of  the  spirit    Law 
Tecognieee  the  union  when  made;  t)ut  it  is  only  morality  1 
and  religion  which  can  elevate  it,  and  make  the  physical  " 
nnion  fraheervient  to  the  spiritiml  life  of  the   spouses. 
As  Kant's  diacassion  of  the  subject  shows,  abstract  law 
is  out  of  place  in  dctermiuiog  or  explaining  the  marriage 
relatioQship.* 

From  the  ethical  aim  of  marriage  it  follows  that  it  I 
must  be  betweet)  only  one  man  and  one  woman.     Mr.  I 
l^Nsncer  points  out  that  polygyny  can  never  have  been  I 
a  Qsoal  form  of  anion  among  the  bulk  of  mankind.     It 
is  generally  n^arded  solely  as  an  indication  of  wealth 
and  power,  and  so  was  permitted  to  the  Merovingian 
kings.     After  a  long  discussion,  he  lays  down  the  order 
of  the  development  of  sexual  relations  as  follows:  (1.) 
ftomiscuity;  (2.)  Polj-aodry,  ultimately  taking  the  form 
of  one  woman  bemg  married  into  a  family;  (3.)  Polygyny 
among  chiefs  and  wealthy  men.     Qradnully  a  prcfereoce 
would  be  given  to  one  wife,  and  the  others  would  be 
merely  slaves;    (4.)  Uonc^yny,  "which  has  long  been 
growing  innate  in  the  civilised  man.*'*    The  reec^;mtiou 

■41  ud  4S  Viet.,  M|>.  43. 

■  8m  Stirling'*  ItviMnv  on  I'kUompk^  tf  hate,  p.  51. 
*  SutUoff,  voJ.  i.,  i*.  *0(.    Tli»  loading  authoritiM  on  thambjec 
an  rebrnd  to  bjr  Ur.  8p«ii«or. 
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of  woniao  ns  a  person  would  tend  powerfiiUy  to  mi 
marriage  nionogynous.  The  tillotmciit  of  more  than 
woman  to  one  man  implies  their  inferiority;  but  as  soon 
as  woman  in  taken  out  of  the  category  of  "  things,''  and 
put  into  that  of  "  persons,"  plurality  of  wives  becomes  an 
impusaibility  ', 

The  advance  in  the  personality  of  women  is  curioualj 
illustrated  by  the  law  and  practice  in  actions  for  br( 
of  promise  to  marr^'.  There  is  here  a  strange  admLxtm 
of  the  purely  legal  and  the  purely  ethical  view 
marriage.  As  is .  well  known,  actions  by  men  agai 
women  arc  practically  unknown,  and  when  broughl 
juries  arc  very  prone  to  refuse  redress.  The  confusioi 
is  very  similar  to  that  which  exists  in  the  law  of  repai 
tioD,  whereby  masters  are  held  liable  for  their  servant 
us  if  they  were  still  slaves.  A  woman  used  to  be 
projiiTty  of  her  huabaud  or  guardian.  Now  she  is  a  fi 
pursou,  and  owns  tier  own  body,  but  it  is  treated  as  a 
marketable  commodity,  and  the  damages  are  given  for 
"loss  of  market."'  But  the  relation  in  question  is 
ethical  one,  and  so  specific  implomcnt  is  not  asked 
decreed;  and  in  the  case  of  a  man,  the  sensible  view 
taken  that  the  ethical  aim  would  be  defeated  by 
attempt  to  compel  marriage;  and,  so  fur  from  sufieniig 
loss,  he  has  made  a  great  gain  in  getting  rid  of  a  womaa 

'  KftDt'i  theory  ia  tliKt  in  poljrgyny  tLe  Ixu^n  ia  ant  fur,  u  tho 
one  sido  goU  «  wholn  in  exoIiMigo  for  only  *  pArt. 

'Unthrio  SmiUi  on  AtponUtofi,  p.  03;  Fnuor,  Hutbnndand  Wijk 
(Znd  mL),  p.  487  ud  foa 
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who  had  Kttle  affection  for  him,  and  might  have  made  his  I 
whole  life  miserable.  Such  actions  have  been  abolished 
in  Italy,  and  several  unsuccessful  attempts  to  carry  this 
reform  have  been  made  in  tins  country.  The  subject  is 
well  worthy  of  the  attention  of  advocates  of  Women's 
Kighta  If  they  have  a  true  sense  of  the  dignity  of  woman 
as  a  person,  the  public  will  not  be  scandalised  much 
longer  with  euch  exhibitions  of  weakness  and  cupidity. 
These  remarks  do  not,  of  couibb,  apply  to  actions  for 
sednction.  Such  cases  may  approach  very  closely  to  a 
criminal  complaint,  and  as  there  is  here  a  most  grievous 
wrong  to  the  person  oSended,  exemplary  damages  are 
not  out  of  place.  And  if  a  deliberate  course  of  irand 
can  be  established,  them  is  no  reason  why  the  act  should 
not  be  placed  in  the  criminal  cat«goiy. 

Among  the  ethical  ends  of  marriage  we  must  reckon 
the  procreation  and  education  of  children.  The  mutual 
lore  and  impntse  to  self-sacritice  which  formerly  existed 
between  the  spouses — almost  a  kind  of  selfishness — is 
DOW  directed  to  other  objects.  With  the  birth  of 
children  they  are  taught  that  they  cannot  live  only  for' 
themselves.  They  feel  their  organic  relation  to  the 
world  in  a  way  they  never  realised  it  before,  for  thoy 
have  now  a  hope  of  immortality.  And  not  only  do  the 
children  constitute  a  bond  between  the  parents,  but  the 
i^ad  and  progressive  development  of  the  same  beings 
from  anconadousncas  to  a  state  perhaps  far  beyond  that 
■  Sm  Codux  CiviU,  ${  53  uid  Si. 
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of  tbo  parents  ^omsclves,  is  a  valaable  education /or  the 
parents.  It  is  well  known  that  perpetual  intercourse 
with  children  has  a  tendency  to  narrow  the  intellect  of 
elementary  schoolmasters,  unless  they  take  measures  to 
oouDtcract  its  eSects;  but  the  intercourse  of  parents  and 
children  has  quite  a  contrary  effect.  The  continuous  and 
rapid  growth  of  the  infant  mind  to  maturity  reprodocea 
a  process  which  went  on  unconsciously  in  his  own  case, 
and  ill  his  children  the  parent  can  live  his  own  life  over 
again.  Besides,  the  paterfamilioa,  as  the  head  of  a  small 
state,  gains  experience  in  ruling  and  directing  hia 
children.  And  on  the  side  of  the  children  the  aim  is 
beyond  doubt  ethical  The  state  cannot  be  satisfied 
with  the  uncoDscioua  multiplication  of  mere  physical 
bouig.  It  demands  pcraoas  as  its  units,  and  hence  it 
requires  the  ethical  training  of  ita  citizens  in  the  family. 
A])&rt  from  this,  locre  physical  being  is  a  very  doubtful 
gift.  In  the  modem  family,  this  "  delightful  task "  of 
fonning  and  developing  the  character  is  the  peculiar 
ftinetion  of  the  mother ;  and  it  is  to  be  regretted  if  the 
development  of  the  idea  of  person  in  woman  should 
deprive  the  state  of  her  services,  and  leave  this  duty 
to  hirelings.  Surely  there  are  still  noble  women  who 
would  be  content  n-ith,  nay,  would  be  proud  of,  the  title 
"  The  Mother  of  the  Qracchi  I" 
The  procreation  of  children  being  one  of  the  aims  of 
I  Marriage,  we  are  led  to  consider  the  subject  of  the 
reea  within  which  marriage  is  prohibited  by  thi 
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From  all  the  information  ve  can  gather,  it  appears  1 
the  prohibition  of  marriage  within  certain  degrees  i 
comparatively  late  institution.'  Some  hold  that  the  rules 
laid  down  are  quite  artificial,  and  are  merely  for  the  pur^ 
pose  of  maiutaiuiug  the  breed  and  promoting  chastity. 
But  if  wo  start  with  the  admitted  fact  that  incestuous 
marriages  aggravate  hereditary  diseases  and  insanity,'  and 
are  ulfimately  sterile,  it  is  hard  to  see  how  the  horror 
xmgtanis  can  be  a  mere  idea  or  superstition.  It  may  be 
quite  true  that  we  can  trace  our  present  rules  to  the 
pisctice  of  some  tribes  stealing  wives  from  strange  tribes, 
and  the  custom  becoming  so  fashionable  that  it  was  a 
disgrace  to  be  married  without  stealing  a  foreign  wife. 
It  may  also  be  quite  true  that  the  weak  tribes  which  con- 
fined their  marriages  to  their  own  limited  circle  hare 
dinppeared  {lartly  from  disease  and  partly  through 
sterility,  and  so  the  fittest  have  survived  and  carried 
their  custom  with  them,  and  it  has  now  become  ethical, 
law  and  mondity  having  elevated  the  animal  instinct  into 
a  duty.  The  question  here  raised  is  very  much  wider 
than  the  subject  of  marriage;  but  it  may  be  sufficient  to 
note  again,  what  I  pointed  out  in  referring  to  Mr. 
^>encer's  system  generally,  that  the  external  source  < 
m  custom  gives  no  clue  to  the  thought  involved  in  it.  I 
80  with  the  legal  institution  of  marriaga  It  does  not  1 
matter  how  instinct  dealt   with  the  question;  but  now  j 

pftTt  It.,  chap.  lii. 
in  Menial  Ditean,  p.  279  uad  foil 
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that  society  has  become  conscious  of  the  relation,  it  pro- 
hibits as  illegal  and  immoral  certain  unions  which  would 
result  in  pain  and  suffering  to  the  indiWduaU  concerned, 
and  ultimately  in  the  extinction  of  the  race  itself.  This 
regulation  of  degrees  within  which  marriage  is  prohibited 
may  be  cited  as  an  example  of  law  being  founded  od 
physical  fact;  but  the  history  of  the  restriction  shows 
rather  that  the  rule  existed  first,  and  the  reason  wa» 
discovered  afterwards.  This  is  an  idea  added  by  law 
to  the  mere  physical  relation.  That  this  restriction  ia 
rather  a  creation  of  law  and  custom  than  of  deliberate 
reason  'm  shown  by  the  rale  that  the  relatives  of  the 
one  spouse  become  corresponding  relations  of  the  other; 
which  prohibits,  for  example,  a  marriage  between  a  man 
imd  his  deceased  wife's  sister.  It  has  been  abundantly 
proved  that  this  prejudice  has  no  foundation  in  Scripture. 
Indeed,  it  is  very  probable  tbat  the  scriptural  authority  is 
an  afterthought  to  explain  the  rule.  It  is  not  unlikely  that 
it  took  its  rise  in  the  Roman  law,  which  made  the  wife 
of  the  same  blood  as  her  husband,  and  that  this  doctrinft, 
was  subsequently  transformed  into  its  present  shape  by! 
the  Latin  Church.  Like  the  popular  prejudice  agiunst 
manying  in  May,  which  has  come  down  for  2000  yearn 
at  least,  and  receives  new  explanations  from  each  genera^ 
tion,  or  the  custom  of  throwing  slippers  and  rice  at 
weddings,  which  Sir  John  Lubbock  traces  to  the  ancient 
atmggle  in  capturing  a  wife,  the  objections  urged  against 
manying  a  deceased  wife's  aster  are  evidently  modem 
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(DveDtioaB,  which  may  never  have  occurred  to  those  who! 
first  formulated  the  rule.     At  the  same  time,  the  piec^  1 
tueal  diBCUflfiion  of  this  subject  is  much  to  be  deprecated.  J 
He  marriages  between  all  corutructive  relatious  should  be 
discussed  and  settled  at  the  same  time;    and  it  would 
then  b«  discovered  that  many  people,  who  ou  theoretical 
grounds  have  no  objections  to  marriages  between  brothcra* 
in-law  and  sisters-in-law,  would  be  shocked  by  marriages 
between  a  man  and  hb  step-daughter,  or  his  mother-  J 
in-law,    and    many   other   such    unions.     Other    legal  I 
systems  extend  constructive  reladonaliips  further,  as  the  I 
French  and  Italian  codes,  which  prohibit  marriages  between 
mdopted  children,  or  between  the  adopting  parent  and  the  J 
adopted  child,  or  the  spouse  of  such  child.     It    seems  ] 
probable  that  marriages  between  brothers  and  sisters-in- 
law  will  be  permitted  by  our  Legislature  in  compliance 
with  the  demand  of  a  detcmiined  body  of  i^tators;  and 
it  might  be  worthy  of  the  consideration  of  their  opponents 
whether  marriages  between  first  cousins  should  not  be 
prohibited.    They  arc  prohibit«d  in  Portugal,  and  there  J 
are  strong  utilitarian  grounds  for  adopting  this  prohibt- 1 
lion  as  a  universal  rule. 

It  ia  unnecessary  to  refer  at  length  to  Uie  question  of  | 
«ge  in  marrii^  Marriage  is  both  physically  and 
etfaioUly  impoesible  below  a  certain  age;  but  we  see 
the  function  of  law  in  the  relation  by  the  arbitrary  age 
■at  which  the  union  is  permitted  in  this  country.  The 
Jotter  of  the  Botoan  law  has  been  followed,  and  its  spirit 


Ififl 


THE  FAMILY. 


i^tioroti.  In  England,  however,  there  has  always  been 
A  t«rnl<incy  to  deal  specially  and  severely  with  ottempts 
U>  vritmp  into  matrimony  women  who  arc  minors  or 
hflirntfiuft.*  If  Inw  docs  not  interfere  in  such  cases,  it 
may  l»o  indirectly  flanctioning  and  aiding  fraud.  It  is, 
tlinnifori!,  a  fito])  iu  tho  right  direction  to  raise  the  age 
of  fciiiitli)  irroRponsibility  to  fourteen  or  sixteen,  as  re- 
cently projioKod  I>y  the  select  committee  of  tho  House  of 
IjopIh  oti  till!  law  relating  to  tlio  protection  of  young  prls. 
Itut,  while  law  iutorfuros  to  define  the  rolatiouship  of 
the  partiiM  who  propose  to  many,  and  fixes  an  age 
undor  which  it  will  not  recognise  the  union,  it  may 
allow  nbiuluto  frctidoni  to  persons  diseased,  in  body  or 
mind,  lo  »iiU)r  Into  matrimony,  if  they  are  so  disposed. 
W«  havfl  already  noticed  tho  case  of  impotency.  In  this 
caiin,  ofi  w»ll  KH  in  that  of  total  mental  ahenation,  our 
law  will  intorforu  only  on  tho  application  of  one  of  the 
[MtrlJtin.  Thin  qu(^«tion  rnisos  the  difiiculty  of  the  relation 
iif  law  to  morality.  Law  con  only  lay  down  broad 
guneral  rules,  uid  even  in  tho  case  of  insanity  it  is  weU. 
known  that  thaao  con  bo  formulated  only  to  a  limited 
HKtmt.  Thu  matter  must  therefore  be  left  for  judicial 
dcUinnination  in  each  particular  case.  With  disease  it  is 
more  difficult  to  dooL  A«  everybody  is  more  or  Iras 
iniano,  so  everybody  is  mora  or  leas  diseased.  The  queft- 
tiou  of  degnie  is  therefore  left  to  the  feelinga  of  propriety 
of  tlio  potBons  concerned;  while  law  indirectly  prcvenla 
>  Aildiaon  oa  TWi*  (4tb  edition),  p.  91S. 
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Iha  taawoiasion   of   hereditary  disease,  bj  prevenl 
nanugw   of    near   reUtdons.     This    ia  an    additioi 
pfoof  that  law  now  r^;ard8  nuurioge  firom  an  cthioaL^ 
ntbar  than  a  pfajsjcal  point  of  view. 

Wo  may  now  notice  shortly  in  succesedon  the  various 
legal  leeuItB — rights  and  obligations — which  flow  from 
matriage: — 

(1.)  The  mere  fact  of  marriage  establishes  a  relatioiH 
ship  between  each  spouse  and  the  fatnily  of  the  other. 
Brothers  and  sisters  become  brothers  and  sisters  in  law. 
I  have  abready  sufficiently  referred  to  tbis. 

(2.)  The  right  and  duty  of  mutual  aliment  between 

husband  and  wife,  and  parents  and  children.     In  the 

corporate  unity  of  the  famUy,  each  member  is  bound  to 

oontribute    to    the    common    support,    or  rather  does 

so,  without    any  particular    external  obligation  being 

enforced:   but,    in    Scots    law,   between    brothers    and 

uten,  this  applies  only  to  the  extent  of  compelling 

A  brother    who    has   legally  carried    away  the    whole 

fiunily  property,  «.y..  an  beir  of  entail,  to  contribute 

a  nawnable   amomit   to    the   Bupport  of  bis   younger 

farothen   and    sisters.*      In    the    cose     of   illegitimate 

duUnn,  the  idea  of  the  family  can  hardly  be  said  to  be 

noogniacd  by  law.     Aliment  is  given  only  until  the  child 

can  provide  for  itsclt     The  father  may  claim  the  costodj 

of  it  after  a  certain  age;   but.  otherwise,  the  relations  oi 

tiw  parties  are  determined  as  if  they  were  ooDstitnted 

delict. 

>  btUoe,  /lut,  L,  S,  S8. 
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(3.)  The  curatorial  power  of    the  husband   over 
wife — in  the  law  of  Scotland,  the  jus  mariti,  and  right 
of  adminiBtration,  now  abolished  in  marriages  contracted 
subsequently  to  18th  July,   1881.'     By  the  jm  wwrth", 
the  whole  movable  property  of  the  wife  was  transferred 
to  what  was  nominally  a  common  fund,  of  which  the 
husband  hud  absolute  control.     In   practice,  the  wife'vfl 
property  became  lua.     Again,  she  could    not,  until  th« 
passing  of  the  act  above  referred  to,  exercise  any  rigfal 
whatever  over  her  heritable   (real)  property  without  1 
consent.     She  could  not  sue  without  his  consent.      So" 
fer  was  this  carried,  that  in  many  cases  of  injury  to  the 
wife,  the  husband  appears  to  have  bad  a  better  right  to  i 
8UC,  e.g.,  a  person  who  seduced  the  wife. 

(4.)  The    curatorial    and    tutorial    power    over    thai 
children.     While  the  mother  is  entitled  to  the  custody 
of  young  infants  for  their  own  sake,  the  father  is  entitled 
to  their  custody  whenever  her  services  can  be  dispensed  J 
with,  and  in  early  years — pupilarity,  which  extends  to-f 
the  age  of  fourteen  in  males,  and  twelve  in  females — 
he  represents  them,  as  they  have  no  persona  in  law. 
After  that   ago,   and   until  majority,   be  is   their  legal 
guardian  without  any  title  or  express  appointment.    He 
is  the  only  one  who  can  make  provision  for  the  con- 
tinuance of  the  family,  by  appointment  of  curators  and 
tuton  to  bis  children.     Quardians  so  ap|>ointed  have 
special  privileges,  and   do  not  require    Eo  find  cantton 
>4(uidia  Viot,  ap.31. 
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•{secarity)  for  their  actings.  The  recent  Married  Women's 
Property  Act  virtually  gives  this  power  to  the  wife  also. 
(5.)  The  rights  of  the  mother  over  the  children  are  in 
other  respects  quite  inferior.  The  tendency  is  to  treat 
the  children  as  belonging  only  to  the  father;  and,  as  I 
hare  just  indicated,  to  leave  the  children  with  the  mother 
only  so  long  as  her  assistance  is  indispensable.  For  many 
ptuposes  they  are  the  father's  property.' 

(6.)  Rights  of  Succession.  The  idea  at  the  root  of  oar 
present  law  of  succession  is  joint  property  of  the  family. 
Hence  the  jus  rdicta,  or  widow's  third,  the  leffitim, 
or  children's  third,  and  the  dtad's  part-,  on  which  the 
deceased  is  entitled  to  test  So  with  the  righta  of  terco 
ii&d  coartesy  in  heritage  (real  property).  But  this  subject 
win  be  dealt  with  in  a  future  lecture. 

The  &mi!y  is  dissolved,  (1.)  in  point  otfaet,  when  there 
are  no  children,  by  the  death  of  one  of  the  spouses;  (2.)  if 
there  arc  children,  by  the  death  of  both  parents,  when  the 
children  become  sut  juris  and  independent;  (3.)  by  the 
emancipation  of  the  children.  This  happens  in  the 
forisfamiliatiou  of  sons,  and  the  marriage  of  daughters. 
This  is  with  particular  reference  to  the  father,  for  the 
death  of  a  mother,  as  a  general  rule,  has  no  effect  on  the 
-corporate  life  of  the  famUy.  The  precise  effect  will  depend 
on  tho  view  taken  in  the  particolar  legal  system  of  the 
penonality  of  women,  and  the  precise  position  allotted  to 
Jier  in  the  family.     (4.)    The  marriage  is  dissolved  by 

iTliis  ia  poriia|M  mora  oburTKbl«  in  Engluh  thui  in  Sootdi  Itv. 
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sration  of  taw,  by  the  divorce  of  one  of  the  spouset. 
there  are  no  children.     The  law  here  withdraws  its 

[  lecognitioD  of  the  union;  but,  if  there  are  children,  some 
provision  must  be  made  for  the  continuation  of  the 
family  by  appointing  guardians,  or  giving  the  children 
to  one  of  the  spouses  for  custody. 

Ah  to  tho  dissolution  of  marriage  by  divorce,  I  would 

'  only  remark,  further,  that,  whenever  the  ethical  side  of 
marriage  has  disappeared,  law  has  no  interest  in  insisting 
on  the  physical  side,  and  therefore  divorce  for  adultery  on 
the  part  of  either  spouse  should  be  allowed.*  Perhaps 
divorce  for  desertion  may  be  justified  on  the  ground  that 
the  physical  side  of  the  relation  has  disappeared,  and  it 
may  bo  absolutely  presumed  that  the  ethical  is  gono 
also.  Supervening  insanity  (even  incurable)  is,  how- 
eror,  in  our  law,  no  ground  for  divorce.  TIub  rule 
ii  founded  on  ethical  grounds,  but  it  may  be  doubtful 

l.if  it  would  n'>t.  be  better  to  permit  such  divorcesL     The 

^  chief  aim  of  marriage  is  defeated,  and  it  could  surely 
bo  left  to  the  other  spouse  to  determine  whether  the  cou- 
tinuaiico  of  tlie  uiiion  was  beneficial.  Provision  would 
require  to  bo  made  for  thu  future  support  of  the  divorced 
ipouse,  and  of  the  children  of  the  marriage.  We  may 
also  regard  as  a  modified   species  of  divorce,  allowed 


1  Tho  Sootoli  murlkga  Uws  nre  regarded  fay  Bomn  EngliBhmen  with 
fMtllcgs  of  horror.  But  the  Hn^llsh  l&w,  which  pracUcally  pennita  a 
hoabuid  to  livn  In  ulnltfirj  if  he  doei  not  auAult  his  wifo,  iaspirt* 
■imiUr  fooUufi  oa  tfai»  ilde  of  the  Bordor. 
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**for  the  hardness  of  men's  hearts,"  tho  deeds  of 
eeparatios  recognised  in  English  law. 

Nothing  is  so  strikiDg  in  the  history  of  law  as  tho 
gradnal  abeorption  of  the  family  in  tho  stato,  partly  by 
the  supersession  of  tho  paternal  power,  and  chiefly  by 
tho  operation  of  contract'  The  power  of  direct  in&n. 
tictde  has  long  disappeared  in  modem  Europe.  Child- 
killing  or  neglect  is  a  crime,  and  may  be  punishablo  with 
death.  The  maxim,  that  tho  "  Paterfamilias  can  do  no 
wrong,"  has  almost  disappeared  from  family  law.  A. 
judge  may  enquire  if  a  punishment  ha3  been  excessive, 
and  a  father  is  punishable  for  an  assault  on  his  own  child* 
or  a  husband  for  an  assault  on  his  own  wife. 

A  parent  does  not  now  educate  bis  child,  he  hires  a 
aohoolmaster  to  do  it  for  hinL  The  tutor  who  was  a 
bUtc  has  disappeared,  and  so  here  status  has  ^ven  way  to 
contract.  Even  the  ultra-orthodox  people  of  our  day  do 
not  observe  that  they  are  assisting  in  the  disintegration  of 
tbe  fiunily,  when  they  insist  on  the  Bchoolmaster  teaching 
nligion.  Things  must  bo  very  bad,  if  parents  caimot 
ba  tnutod  to  do  even  thiai  I  shall  refer  hereafter  to  the 
pn^WMl  to  make  edncation  a  burden  on  the  rates. 

It  is  notorious  that  this  process  of  disintegration  has 
been  aggravated  by  tho  pmctice  of  employing  yoang 
posons,  and  particularly  yonug  women,  in  miUs  and  other 
public  works,  where  they  may  earn  considerable  vagea. 
Tbey  feel  their  tndividuali^,  and  are  free  from  the  rs- 
'  Moatnqtumi,  Etprit  Jtt  b>it,  L.  viL,  ch.  xL 
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atraint  of  the  family  before  they  are  ready  to  take  their 
place  in  the  state.  Such  a  process  is  disastrous  to  the 
individual,  as  well  as  to  the  state.  If  the  parallel  is 
allowable,  it  may  be  said  that  the  life  in  the  family  is 
like  the  life  of  the  child  prior  to  birth,  and  a  prematura) 
birth  is  as  dangerous  in  the  one  case  as  in  the  other. 

In  the  case  of  guardianship,  we  may  note,  in  passing, 
the  tendency  to  substitute  factors  directly  responsible  to 
the  state,  for  the  usual  tutor-dative  or  tutor-at-law,' 

It  is  in  the  relation  of  husband  and  wife  that  most 
examples  of  the  tendency  will  be  found.  As  the  Roman 
familia  was  broken  up  partly  by  the  doctrine  of  the 
pecvlium,  which  gave  individual  property  to  the  children, 
so  the  modem  family  is  being  further  disintegrated  by 
the  wife's  property  being  made  an  independent  estate  in 
her  person.  Thus  the  Intestate  Succession  Act  of  1855 
^18  Vict.,  cup.  23)  abolished  the  communion  of  goods 
between  husband  and  wife,  but  reconstituted  the  com- 
rauoion  in  the  case  of  children  on  a  different  basis.  To 
the  Conjugal  Rights  Acts  of  1861  and  1874  (24  and  25 
Viet.,  cap.  86,  and  37  and  38  Vict,  cap.  31)  no  exception 
can  be  takea  They  are  intended  to  meet  the  case  of 
■the  family  having  ceased  to  exist  through  the  delinquency 
of  its  head,  and  the  state  interferes  to  assist  the  wife  to 
take  his  phice  and  exercise  his  functions.  But  the 
Married  Women's  Property  Acts  of  1877  and  1881  (40 
and  41  Vict.,  cap.  29,  and  44  and  45  Vict,  cap.  21)  are 
■Patnb'Protoodon  Aot(1849>,  ISuid  13  Vict,,  ap.  51.   ^_, 
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examples  in  point  The  fbrmer  of  theee  acts  provides 
that  the  husband  is  not  to  bo  liable  for  the  ante-nuptial 
debts  of  hia  wife,  except  to  the  extent  of  the  fortune 
^to  brings  to  him.  This  is  very  just,  as  the  spousos  are 
poisons  with  separate  interests  up  to  the  date 
But  another  section  of  that  act  con- 
the  wife  earning  a  livelihood  independently  of 
iband,  and  withdraws  it  from  his  control'  The 
of  1881  goes  further.  It  makes  the  funds  of  the 
husband  and  wife  two  separate  estates,  in  which  the 
spouse  and  the  children  of  the  predeceasing  one 
community  of  interest.  The  husband  is  deprived 
control  of  hts  wife's  property;  but,  strange  to  say, 
wiule  ho  is  bound  to  maintain  bis  wife  and  children,  no 
ecwKsponding  obligation  is  laid  upon  her.  Without  this 
provision  the  law  is  qoito  uujust,  and  at  the  same  time 
the  symmetry  of  the  rights  in  the  respective  estates  of 
the  Kpouses  is  marred.  If  this  act  was  necossar}',  it 
throws  a  sad  tight  on  the  state  of  modem  society.  It 
im[diee  that  as  a  rule  husbands  could  not  be  trustod;  or, 
it  means  that  men  arc  to  be  allowed  to  speculate  with 
their  own  money  as  they  please,  and  ruin  evei}'body 
except  their  own  famihes.  It  is  possible,  however,  that 
these  acts  may  enable  a  lower  class  of  men  to  realise 
that  their  wives  are  persona  and  not  chattels.  It  wiU 
not  sensibly  affect  those  who  realise  by  their  own  free 

1  Tbi  HBO  objection  applies  to  tlio  Toliciea  of  Anunuice  of  1880, 
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will  the  dotiea  of  a  husband  and  father.  There  is, 
nevertheless,  a  danger  of  iujuring  the  power  and  Ireedoin 
of  a  person,  by  taking  out  of  his  hands  the  means  of 
attainiog  freedom.  Many  people  who  have  great  objec- 
tions to  deprive  a  man  of  the  opportunity  of  getting 
drunk  because  it  would  interfere  with  his  freedom,  appear 
to  have  no  scruples  at  depriving  him  of  the  control  of  hia 
wife  and  family,  and  thua  curtail  Ms  freedom  in  another 
direction.  The  objectious  just  urged  against  the  Married 
Women's  Property  Act  of  1881  apply  with  equal  force 
to  the  common  form  of  marriage  settlement  The  Act, 
it  may  be  said,  merely  made  the  law  the  same  for  the 
poor,  who  could  not  afford  to  muke  a  settlement,  as  for 
the  rich,  who  uniformly  made  one  before  marriage.  But 
it  is  evidently  a  weakening  of  the  family  tie,  for  trustees 
to  manage  the  property  of  the  wife  and  children  indepen- 
dently of  the  husband  and  wife.  The  fact  of  a  provision 
being  secured,  is  apt  to  make  the  huahand  reckless  in  hia 
speculations,  and  hence  the  regulation  of  the  right  of 
Bettlemcnt  in  Dutch  law  by  Charles  V.'  It  is  perhaps 
too  late  to  go  back  on  it  now,  and  provide  that  ordinary 
creditors  must  be  satisfied  before  the  wife's  provisiona 
come  into  operation,  but  it  might  liave  been  better  to 
have  dealt  with  the  power  of  making  aetttements,  than 
to  extend  their  disadvantages  to  all  classes  of  the  com- 
munity. These  acta  have  been  passed  for  uxrmcn,  without 
giving  adequate  consideration  to  the  &ct  that  they  were 
viva  and  motlurt. 

» See  Tharbura  v.  SUiw»rt,  I*R.  3  P.O.  476. 
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But  tbeso  atomic,  individualistic  relations  of  husband 
and  wife  and  children  do  not  truly  constitute  the  family, 
any  more  than  the  prior  stage  in  which  the  wife  and 
children  were  the  property  of  the  paterfamilias.  Mar- 
nage  Bettlements,  or  the  ftlarried  Women's  Property 
Acts,  are  merely  an  expression  of  the  feeling  of  the  com- 
muuity  that  women  are  persons  and  not  things.  They 
really  affect  the  constitution  of  very  few  families,  for 
they  only  apply  when  relations  become  strained,  and 
domestic  discord  enters.  In  the  ideal  family,  where 
mutual  love  and  confidence  prevail,  there  is  a  true 
community  of  goods;  the  husband  is  still  supreme,  but 
the  wife  and  children  are  no  longer  property.  There  may 
be  a  constitutional  family,  as  well  as  a  constitutional 
state.' 

'  See  Spenoer's  Sociology,  vol  L,  p.  705  to  end,  u  to  the  obftnge 
whidi  bM  Koentlj  taken  place  in  the  ooDstitntion  of  tlie  ikmiljr. 


LECTUKE  VII. 


The  family  is  the  first  concrete  realisation  of  the  i 
versaL     But  true  life  in  the  family  is  conscious, 
members  must  think  themselves  in  the  family,  and  tha  1 
family  recognises  every  member  as  such  by  sustaininyl 
and  protecting  it.     If  wo  can  conceive  true  family  groups  J 
existiug  in  a  state  of  isolation,  or  even  of  hostility,  this' , 
is  not  an  epoch  of  law,  and  need  not  detain  us  any  more 
than  a  conception  of  isolated  individuals.    For  the  true 
existence   of   the  family  there   is  necessary  a  higher 
realisation  of   the    universal — the    state,   or    group   of 
families,  which  recognises,  and  in  one  sense  creates  the 
individual  family.    The  family  soon  becomes  too  mirrov  I 
for  the  development  of  the  capacities  of  the  individual.    < 
If  it  were  nothing  else,  it  comes  to  au  end  by  the 
death  of  its  head,  and  the  scattering  of  its  members. 
In  early  Roman  history'  aucestor  worship,  and  the  idea 
of  community   of  blood  of  the  gens  or  tribe  at  once 
etUarged  and  kept  together  the  social  group,    while  the 
fiction  of  adoption  proves  that  the  group  was  everything 
and  the   individual    nothing  apart  from  iL     With  the 
Jews,  in   like  manner,  the    annual   religious    rites    at 
Jerusalem  were   the  teal  bond  of  union  between   the 
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members  of  the  nation.     The  whole    religious  poli^l 
carried  the  memory  back  to  the  family  of  Jacob,  which  1 
had  expanded  into  the  oatioD  of  Israel.     So  stroag  was  1 
tiiis  feeling  that,  when  Jeroboam  founded  the  Qorthem  1 
kiogdom,  he  instituted  religious  rites  at  a  different  place,  1 
in  order  to  unite  his  portion  of  the  kingdom,  and  to  place  1 
a  barrier  between  it  and  the  remmiiing  tribes.     The  state 
ia  extended  by  the  idea  of  race,  and  this  idea  is  strength- 
ened by  community  of  language.    The  notion  of  an  original  ■ 
ancestor  gives  way  ultimat^'ly  to  the  spirit  of  patriotism,  J 
arising  from  birth  in  a  particular  country — a  Fatherland. 
The  ideas  of  "  race  "  and  "  Fatherland,"  along  with  the 
common  language,  have  had  an  immense  influence  in  i 
tlie  unilication  of  Germany,   even  where  a  difference  of  1 
rdigion  would  have  been  expected  to  stand  in  the  way.     '< 

So  the  &inily  eztemaUy  grows  into  the  state.     But 
where  the  state  consista  of  a  group  of  families,  the  heads 
of  which  are  directly  or  indirectly  represented  in  the  ■ 
government,  there  is  a  tendency  in  the  larger  body  to  1 
crush  the  smaller  ones  out  of  existence,  and  to  supersede  1 
their  fonctdoos.     This  is  again  a  struggle  between  the  | 
form  (the  family)  and  the  matter  (the  individual  person). 
When  the  state  becomes  conscious  of  its  existence,  it 
feels  the  antagonism   of  such  subordinate  groups.     It 
recognises  the    individual,    and  gives  him  rights.     It 
formulates  the  duties  of  the  pakr/amiiiaa.     When  onco 
the  bw  has  given  a  tuum  to  the  family  group,  it  lays 
down  the  duties  and  rights  of  all  the  mcmbots,  as  mem- 


bers  not  of  the  family  but  of  the  state.     Recognition  of - 
the  family  thaa  impliea  its  ultimate  annihilation. 

We  cannot  reduce  the  state  any  more  than  the 
to  contmct.  Just  as  a  man,  when  he  first  becomes  coiK 
scious  finds  himself  a  member  of  a  family,  so  every  man 
finds  himself  also  a  member  of  a  state.  It  ia  true  that 
in  modem  practice  any  man  not  criminal,  and  sometimes 
even  then,  can  take  up  his  residence  in  any  state,  and 
generally  can  become  a  member  of  it,  and  so  his  relation 
to  the  state  is  apparently  constituted  by  contract  Bat 
if  a  man  tried  to  cut  himself  off  from  society  by  leaving 
the  state  in  which  he  found  himself,  and  entering  no 
other,  and  founding  no  new  one  for  himself,  he  must  be 
either  "a  god  or  a  brute."  Everyman  must  belong  to 
some  state.  And  men  must  group  themselves  in  some 
Buch  form/  Even  a  nest  of  pirates  partakes  in  some' 
measure  of  the  character  of  a  state,  for  the  state  is  more 
than  the  individuals  composing  it  If,  then,  the  state 
is  the  family  "  writ  large,"  it  follows  that  ita  functiong 
are  mulatis  mtitandis  the  same.' and  the  analogies  between 
them  may  now  be  noticed.  The  size  of  the  state  is  an- 
importont,  and,  therefore,  the  subordinate  groups  of 
burghs,  &C.,  may  be  treated  under  the  same  title. 

(1.)  The  first  result  of  the  czistcDce  of  the  state  m 

>  ExampleB  of  somo  unoouth  ({roupa  will  be  found  ia  Mr.  Brat 
Smrif'*  works. 

*8eo  ProfeHorCaird'aZTt^  (Bl&cWood'a  Philooophical  CUssics), 
pk  81,  u  to  the  nsemtiooa  undur  whioh  tkii  Btatvinent  must  ba 
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reJationohip  between    the  members.    They  are  fellow 
citizens,  and  by  birth  on  the  soil  of  the  fatherland,  or  by! 
being  descended  from  native  parentR,  they  are  asaumedfl 
to    belong   to    the    same    nation.      The   ancient   law   of 
adoption  still  survives  here,  and  in  some  cases  naturalisa- 
tion puts  foreigners  on  the  same  footing  as  natives. 

(2.)  In  tbe  next  place,  we  have  the  duty  of  mutual 
aid  and  protection,  lliis  is  recognised  in  police  arrange- 
ments for  the  defence  of  the  citizens  against  internal  or 
external  violence.  But  is  it  restricted  to  the  mero 
keeping  of  order?  The  state  being  an  extension  of  the 
family,  we  must  answer  this  question  in  the  tif^tive. 
While  negatively  the  state  must  protect  the  citizen  from 
external  force,  it  may  positively  assist  him  to  higher 
freedom  when  neces!<ary.  Ou  the  one  hand  it  would 
secure  order,  with  freedom  as  the  ultimate  end  in  view; 
and  on  the  other  it  would  promote  free<lom,  which 
involves  order.  The  state,  being  on  assembhige  of  con- 
scious moral  beings,  is  itself  a  conscious  and  moral  being. 
It  has  an  ethical  and  spiritual,  as  well  as  a  physical  side. 
And  the  philosophy  which  would  confine  the  state  to  the 
functions  of  a  pohcoman  ignores  altogether  its  ethical 
and  spiritual  side.  The  danger  against  which  the  school  of 
Kant  was  a  protest  was  the  destruction  of  the  individual 
freedom  by  ccnttaliiiation,  and  the  consequent  destruction 
of  the  freedom  and  the  existence  of  the  state  itself 

It  is  this  idea  of  the  state  which  justifies  our 
poor    laws.    The    state    (ia    the  widest    eeose  of  Uw 
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vord)  has  brought  thoao  persons  into  existence  for  i 
own    purposes,    and    it    is    bound   to    see    that    they 
do  not    staiA'e,   while  it   insists   on    able-bodied    men 
working  for  their  own  support,  and  so  adding  to  : 
wealth  of  the  community.     The  individuals  in  the  stat< 
have  reaped  the  benefit  of  those  persons'  labour,  and  st> 
they  are  bound  to  contribute  to  the  common  fund  by 
paying  the  rates.     There  is  no  obligation  enforcible  by  i 
law  between  an  individual    beggar  and  a  man  in  thoi 
street.     There  is  a  general  moral  obligation  to  attend  to- 1 
the  poor,  which  ia  generally  satisfied  by  a  payment  of 
rates,  but  the  state  only  goes  the  length  of  compelling 
charity  to  prevent  etarvation.     I  say  compelling,  but  thu 
compulsion  is  only  apparent     The  acts  of  Parliament 
passed  on  the  subject  are  only  another  form  of  making 
an  agreement  to  pay  a  subscription.     A  gentleman  who 
subscribes  to  an  hospital  feels  himself  bound  to  pay  his  ■ 
voluntary  subscription.     The  difficulty  of  collecting  thosffl 
subscriptions  ha.%  led  to  proposals  as  to  imposing  a  rat«l 
for  hospitals;  but  this  would  merely  put  the  ethical  act  1 
on  a  legal  basis. 

In  times  of  great  distress  it  is  often  maintained  as  i 
abstract  proposition  that  the  state  is  bound  to  provide' 
work  for  its  members.  The  state  docs  provide  work 
through  the  individuals  of  whom  it  is  composed,  if  there 
is  freedom  of  contract.  The  question  rather  is,  Is  the 
state  in  its  corporate  capacity  bound  to  provide  workT 
Wbea  the  state  requires  public  offices,  or  law  courts,  ( 
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a  mint,  and  makes  a  contract  with  a  private  individual 
to  build  them,  it  becomes  a  private  citizen,  and  is  &ub- 
ject  to  the  law  like  any  other  person.  If  it  goes  further, 
it  is  on  entirely  different  grounds,  and  any  step  must 
bo  taken  witli  caution.  The  practieal  solution  seems 
-to  be  that  if  a  temporary  crisis  is  in  progress,  and  the 
state  miwt  support  a  large  number  of  working  men  who 
have  been  and  will  afterwaixla  be  useful  to  it,  and  who, 
if  neglected,  will  become  useless  or  ilangerous  members 
of  the  community,  it  may  try  to  recoup  itself  for  the 
)o8s  hf  getting  the  men  to  perform  work  for  the  benefit 
of  the  community  which  is  supporting  them.  The  work 
most  be  secondary,  and  merely  to  recompense  the 
individual  members  of  the  state  who  subscribe  to  the 
rates,  or  the  tcmporaiy  relief  fund.  Otherwise  the 
state  would  bo  oucurabcrcd  with  parasites  who  had  no 
aboro  in  its  organic  life.  The  measure  of  gi%'iug  work 
must,  therefore,  be  tem[>onLr}'  and  remedial,  or  perhaps, 
preventative,  or  the  jiaupers  relieved  will  kill  the  state 
This  question  is  rather  oue  of  political  economy,  or  prac- 
tical politics,  than  of  law,  for  fcctling  or  refusing  to  feed 
paupcn  is  a  question  of  self-preservation  for  tbo  state. 
The  state  will  only  interfere  in  its  corporate  cspaci^t  I 
where  the  machtneiy  at  the  dltposal  of  private  persons  ii 
too  limited  for  the  purpose,  and  where  there  is  ptacticall 
nnanimity  as  to  the  remedy  required.  The  importanirl 
point  to  notice  is  ttiat  tlie  idea  of  i>ersonality  forbidsJ 
the  direct  extermination  of  paupers,  and  suggests  snokj 
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ri'iiiedies  as  goverament  emigratiou   schemes,  whereby 
men,  who  may  be  only  vermin  in  one  country,  becoai 
in  another  useful  citizens. 

In  a  free  country  the  state  affords  facilities  for  jo: 
action,  which  are  quite  beyond  the  powers  of  individual 
and  there  is  a  strong  tendency  to  call  iu  its  aid  < 
where  it  is  unnecessary.  We  have  just  seen  this  illustrated 
iu  the  relief  of  the  poor.  Thus,  again,  the  state  may 
found  art  galleries  and  museums,  theatres,  musical  colleges, 
and  universities.  It  may  promote  science,  geographical 
discovery,  and  literature.  It  may  endow  churches;  but,  if 
there  is  more  than  one  sect,  they  must  all  participate 
in  the  state  fund,  unless  the  state  wishes  to  discourage 
one  sect  as  dangerous,  while  it  is  averse  to  actual  sup- 
pression. The  state  is  thus  iu  its  aggregate  coming 
back  to  the  rudimentary  family.  It  manages  commercial 
coDcemB,  like  the  post-office,  gas-works,  water-works, 
and.  in  some  cases,  railways.  Nowhere  have  Kaut's 
(loctrineB*  been  so  defied  as  in  his  own  country.  The 
practical  problem  we  arc  working  out  is  to  reconcile  thi 
activity  of  the  state  with  private  freedom. 

(S.)  So  far  we  have  been  dealing  with  the  relation  ( 
the  state  to  its  members,  who  are  rui  Juris.  We  shi 
Bee  hereafter  that  the  state  recognises  potential  p« 
sonality  in  children  by  forbidding  infanticide,  and  ev< 
the  procuring  of  abortion.     It  also  exerts  a  curatorial 

*  8»  Tfu  SpheM  ami  DutiM  lifGovtmmanl,  by  h»nn   Ilumbold^l 
iMdftUtwl  hj  J.  CoultUfttd,  Jr.     Lottdon:  Trttbnsr  A  Ca 
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power  over  tbo  property  of  cliililren  in  certain  caaos 
throQj^  judicial  iautors.  But  it  now  carries  its  curatorial 
dotitt  fiirther.  lu  the  Act  for  the  protection  of  infant 
life/  it  takes  to  some  extent  the  place  of  the  mother, 
and  in  the  Education  Acts  it  takes  the  place  of  the 
&ther.  The  state  is  bomid  for  its  own  protection  to 
give  to  children,  who  are  neglected  by  their  parents, 
education  both  secular  and  religious.  The  duty  of 
supplying  food  is  recognised  in  tho  poor  laws;  and  if 
we  were  to  stop  here  it  would  have  been  better  not  to 
have  begun  at  all  Food  without  education  is  insuffi- 
cient for  a  human  being,  and  the  probability,  nay,  the 
certain^,  is  that  the  state  would  simply  manuiacture 
trimjiiftlaj  if  it  did  Qot  give  also  education.  This  again 
is  an  act  tending  to  the  direct  preservation  of  the  state, 
since  it  tries  to  create  good  citizens  for  itself.  And  as 
the  chanty  required  is  on  too  large  a  scale  for  private 
enterprise,  the  state  undertakes  it  as  it  does  the  commer- 
cial and  other  operations  above  referred  to. 

But  we  go  further,  and  now  insist  on  tbe  education  of 
all  chOdien.  The  difficulty  is  as  to  where  are  we  to 
draw  the  line  (1.)  in  the  children  to  be  included,  and 
(2.)  in  the  subjects  taught.  The  solution  presently 
adopted  is  to  make  elementary  educadoo  universally  com- 
pokory.  All  the  Btat«  does  in  this  respect  is  to  insist  on 
the  father  doing  bis  duty  and  educating  his  child.  But 
aome  would  go  further.    There  is  at  present  an  ag^tatioQ 

>  35  and  36  Vwt,  oip.  38. 
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going  on  for  what  is  called  free  education.     The  agitators 
Bay  that  if  we  compel  people  to  educate  their  children,  J 
we  should   pay   for    the  education,  as  if  a  man  has  i 
right  to  bring  children  into  the  world  and  then  leave  ^ 
them  without  the  conditions  of  human  existence.     They 
might  an  wcU  say  if  we  compel  parents  to  feed  and  clothe 
their  children,  we  should  supply  the  necessary  food  and  I 
clothing.     This  is  a  perfectly  legitimate  idea  pushed  to  I 
an  absurd  extreme.     State  interference  weakens  indivi-l 
dual  responsibility  and   individual    freedom.     If  effect  J 
were  given  to  such  a  proposal,  the  relation  of  parent  J 
and  child  would  be  entirely  abolished.     We  should  no  J 
longer  possefts  the  educating  power  of  the  family- 
education,  as  we  have  seen,  for  thi;  head  as  well  as  for 
the   lower   members.     The    power  of  the    state  in   the 
matter  of  education,  as  in  that  of  maintenance,  should 
be  exerted  Uvrouglt  the  head  of  the  family,  and  should 
only  give  pecuniary  aid  when  his  power  actually  fiuls. 
This  is  the  idea  at  the  basis  of  the  present  system,  and 
no  paltry  saving  of  a  few  miserable  pounds  should  induce 
us  to  alter  it     We   cannot  atford    to  lose  the  ethical 
unit  of  the  family  altogether.     .\nd,  until  we  are  pre- 
pared to  allow  the  improvident  part  of  the  community 
to  procreate  children,  which   the  provident  port  must 
feed,  clothe,  and  educate,  we  must  give  thU  proposal  j 
the  most  strenuous  oppositioQ.' 

We  may  notice,  in  pasmng,  that  the  idea  of  the  iamil^  J 
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(and.  perhaps,  anccator  worship)  still  applies  Id  the  law^| 
which  allows  children  to  be  brought  up  in  the  faith 
which  their  father  iirctfcssed.  Where  a  child  has  no  father 
or  mother,  the  stutc  muat  choose  a  religion  for  it,  and, 
even  if  there  were  no  established  religion,  this  would  be 
done  directly  or  indirectly. 

The  cunitorial  power  of  the  state  is  also  ciercisod  in 
the  case  of  lunatics,  bat  this  subject  la  usually  put  on  the 
same  basis  as  pauperism.  The  state  respects  the  poten- 
tial pereonalitj-  of  the  pauper  lunatic,  and  so  preserves 
his  life. 

(i.)  The  last  point  in  which  the  state  now  represents 
the  family  is  in  the  law  of  Succession,  which  will  form 
the  subject  of  a  future  lecture. 

•So  far  I  have  spoken  of  the  members  of  the  state  as 
'being  subjects  of  it.  We  need  not  here  concern  our- 
Bctvea  with  the  form  of  the  government  of  the  state, 
which  is  often  referred  to  as  the  form  of  tbe  state 
itfldt  It  is  immatciial  whether  it  is  a  despotism,  or  a 
iimitcd  monarchy,  or  a  republic,  or  a  pure  democracy, 
like  the  small  Swiss  cantons.  If  the  despot  is  a  native, 
■be  may  content  himself  with  levying  taxes  and  keeping 
external  order,  and  let  municipal  law  and  customs  alone. 
If  ho  interferes  with  them,  it  is  more  than  likely  he  will 
conform  to  native  custom,  as  it  will  be  difficult  to  rid 
binuelfof  native  associations  and  edncation.  If  it  is  a 
■eontlitutioiud  despotism,*  like  our  mlc  in  India,  on 
attempt  wilt  be  made  to  develop  the  customs  of  the 


jicople  in  ucrtaia  directions,  aad  so  to  educate  thei 
Again,  iu  this  country  the  relations  of  the  crown  and  the 
people  are  bridged  over  by  means  of  legal  fictions,  which 
make  the  government  noniiaally  a  despotism  and  really 
a  republic.  It  is  the  government  which  gives  form  to 
the  state,  but,  unless  it  interferes  arbitrarily  with  native 
ideas,  it  is  truly  the  people  who  rule  themselves,  evi 
under  a  despotism. 

The  collisiou  between  the  particular  and  universal  is 
thus  seen  clearly  in  cooatitutional  law.  I  am  subject 
to  the  laws  of  the  state,  but  I  myself  form  the  state.  I 
am  then  subject  to  my  own  laws.  The  striving  after 
a  univei'sal  has  caused  the  exclusion  of  the  weaker, 
poorer,  and  more  irrational  element  In  the  population 
jrom  sharing  iu  legislative  work.  It  has  resulted  in 
the  divine  right  of  kings,  and  the  corresponding 
theories  of  the  divine  right  of  men.  Every  human 
being  in  the  state  participates  in  its  organic 
not  only  aa  a  subject,  but  also  as  a  ruler,  if  we  maj 
BO  call  him.  This  is  undoubted  as  to  the  nobUity, 
the  clergy,  judges,  magistrates,  persons  assisting  in 
the  interpretation  or  application  of  the  law,  as 
barriatera  or  solicitors,  newspaper  editors  and  corre- 
spondents, and  the  literary  world  generally;  but  it  is 
also  true  of  every  one  who  can  influence  his  neighbour 
in  a  discussion.  Every  expression  of  opinion,  if  rational, 
is  an  element  iu  the  spirit  of  the  state,  which  tends  to 
promote    ita   growth   and   strength,   and,  if  irrational^ 
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ooirespondingly  weakens  it*  A  demand  for  a  franchise 
or  voting  power,  i3  then  of  little  importance.  If  a  man 
now  wishes  to  exert  on  influence  in  the  state,  a  vote 
is  periu^M  the  last  thing  he  would  think  of  asking. 
He  would  try  to  get  others  to  use  their  votes  for  hLi 
pmpoMB,  and  hence  the  development  of  newspapers  of  a 
eertain  class  where  there  is  great  political  activity.  In 
politics,  as  well  as  religion,  the  idea  has  long  been 
abandoned  in  moiiem  progressive  states  that  there  is 
any  specially  consecrated  caste  from  which  the  conunoa 
people  are  to  receive  their  hiws  or  their  beliefs. 

In  the  £unily,  as  the  members  grow  older,  their  iu- 
flnencu  increases  and  is  exerted  directly,  until,  as  I 
have  already  suggested,  we  may  conceive  the  family 
oq^anised  after  the  fashion  of  a  constitutional  state.  In 
mull  states,  such  as  some  of  the  Swiss  repubUcs,'  the 
whole  of  the  mate  hemls  of  families  act  directly  in 
kgialation.  This  was  also  the  rule  in  the  ancient 
Venetian  constitution.  We  have  traces  of  this  in  our 
modem  law,  for  it  is  evident  that  the  present  sufTrage 
in  this  country  carries  as  back  to  a  period  when  iamilios 
were  represented  by  their  heads  as  plenipotentiaries. 
Even  in  a  case  Uke  this,  children  and  weak-minded  per- 
aooa,  and  oven  women,  arc  excluded.  The  universal  is 
not,  for  it  cannot  poesibly  he,  the  opinion  of  every  b«ing 
in  the  tUte.     It  is  the  rational  part  of  the  community 
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■which  acta  for  the  whole.  In  larger  states,  where  it  would 
be  imposBible  for  the  members  to  meet  and  deliberate,  a 
committee  is  appointed.  This  is  a  parliament.'  Strictly 
speaking,  every  one  who  has  the  power  of  voting  for  the 
members  of  committee  should  have  the  power  of  sitting 
in  it,  but  this  is  departed  from  in  modern  usage.  Who, 
then,  have  the  right  of  voting?  The  most  extreme  of 
radicals  advocate  manhood  suffrage,  but  this  13  a  moat 
dangerous  concesaiou  to  those  who  woidd  restrict  the 
suffrage.  They  ought,  if  they  would  be  consistent,  to 
advocate  a  womanhood,  a  childhood,  if  not  an  animal- 
hood, suffiage.  If  all  the  stories  are  true  that 
Americans  give  us  of  the  practical  working  of  their 
constitution,  they  have  already  advanced  a  long  way 
towards  this  undesirable  consummation.  Their  dec- 
tornl  rolls  are  said  to  be  swollen  with  the  names  of 
children  and  deail  men !  The  moment  we  admit  that 
manhood  suffrage  Is  the  extreme  limit  to  which  wo  can 
go,  we  admit  that  not  all  men  have  tlie  ]K>wer  of  voting. 
We  must  exclude  criminals,  lunatics,  and  also  those  who 
do  not  contribute  to  the  taxation  of  the  state.     In  this 


'  It  ui  Hvideutlj'  tli«  Hino  proocn  which  hu  created  the  "caucus, " 
which  in  am  abuse  of  a  vory  useful  uid  quite  legitim&te  ideft. 
Elrdora  should  sen  that  they  rulo  their  electoral  committee,  uid 
not  Iheir  coinniitteo  thr-m.  They  should  see  tlmt  the  cetnmittce  is 
repiTMcntative,  and  ooufiniNi  itself  to  the  duty  of  leiikiiig  for  suitable 
eoiididates.  The  iutoterance  uf  the  "caucus"  is  shown  iu  this, 
that  ihey  refuse  to  tuenibnn  of  pnrlionient,  and  sometimes  even  to 
the  cubiniTt,  the  jxiwen  which  they  arrogate  to  thomselvea  ofjadging 
what  la  for  the  good  of  a  oonstilnency,  or  the  oountry  at  largo. 
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ooontiy  it  must  be  admitted  that  the  rating  francIuBo  of 
Mr.  Diaraoli  was  an  admirable  settlement  of  the  question. 
It  defines  a  citizen  aa  a  native  mibjcct  who  has  a 
moderately  permanent  residence,  and  contributes  to  the 
rates. 

A  vote  is  spoken  of  as  a  right,  but  the  right  is 
precisely  the  same  as  that  of  the  monarch  to  the  throne, 
or  of  a  peer  to  a  seat  in  the  House  of  Lonls.  It  is  not 
privaU)  property.  It  is  a  trust  for  the  state.  The 
eoDBtitutioDal  idea  involves  this,  that  no  one  should  use 
his  vote  for  his  own  private  purposes  or  ends,  but 
should  give  it  for  the  benefit  of  the  state  at  large.  And 
thoec  men  who  get  into  parliament  by  promising  to  vote 
fw  what  their  own  constituency  wishes,  are  not  only 
unfit  to  sit  in  parliament,  but  are  unfit  to  escrcise  the 
fianchise.  They  ought  to  appear  at  the  bar  of  the  house 
■  advocates,  and  to  abstain  from  voting.  If  an  advo- 
cate is  entitled  to  disregard  his  client's  instructions,  and 
IB  protected  by  the  law  in  so  doing,  is  it  not  a  thousand- 
fold more  important  that  the  right  of  a  legisktor  to  do  so 
ihoold  be  rect^ised,  and,  if  necessary',  acted  on  ?  Men 
who  act  as  mere  delegates  represent  the  mere  particular 
and  oot  the  aniversal.  Parliament  is  then  traasformed 
into  a  ooogreas  of  delegates  of  bodies,  which  are  oot 
taa  or  separate  communities  as  formerly,  but  chaotic 
eoDactiona  of  individuals.  It  is  not,  then,  a  body  of 
le^slaton  striving  to  discover  right  and  do  justly,  but 
a    coQgeries    of   mechanical    delegates.      People    often 


speak  as  if  a  numbeT  of  iDdividuals  bad  only  to  make 
a  demand  Bufficiently  loud  in  order  to  receive  ita  gratd- 
ficatdon  by  the  legislature.  "  Whenever  the  people  of 
Scotland  ask  disestabltsbmcnt  they  will  get  it,"  is  the 
feshionable  formula.  But  this  involves  in  the  minds  of 
many  people  a  confusion  of  the  particular  and  the  uui- 
versal.  When  such  a  statement  is  made,  the  question  of 
justice  or  injustice  is  already  implicitly  settled.  It 
merely  proves  that  the  principle  of  disestablishment  is 
conceded,  and  that  the  carrying  of  it  out  is  a  mere 
matter  of  "local  option,"  like  the  adoption  or  non- 
adoption  of  the  libraries  Act  or  the  Police  Act  A 
certain  locality  can  provide  for  its  own  religious  wants, 
as  it  does  for  its  literary  or  sanitary  wonts,  and  does  not 
require  a  state  church.  There  is  no  question  of  religion 
at  Btake.  It  is  merely  a  question  as  to  its  practical 
embodiment.  But  the  point  cjiuses  practical  difficulty 
elsewhere.  We  do  not  and  will  not  apply  the  same 
principle  in  India.  Wo  there  carry  out  British  and 
not  Indian  ideas  as  to  the  relation  of  church  and 
state.'  It  does  not  matter  how  loud  the  clamour  for 
any  change  is,  if  the  legislature  thinks  it  is  un/tuf 
it  is  bound,  as  representing  the  universal,  to  refuse 
it,  and  it  should  take  means  for  educating  the  opinion 
of  the  people.  No  man  can  he  judge  in  his  own  cause, 
but  the  parallel  incongruity  of  a  man  being  legislaior  in 

*  Snv  u  to  tlie  roUtioD  of  church  utd  atato  in  India,  Lyall't 
JtttBtie  JUudia,  chaps,  vi.,  ix.,  x.,  xi 
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his  own  cause  does  not  seem  to  be  bo  thoroughly  recog- 
nised. From  the  hjgheet  peer  to  the  lowest  laboarer,  no 
one  Bcems  to  be  ashamed  of  aeing  or  claiming  a  vote  for 
hia  own  ends;  not  that  there  is  any  intentional  corruption, 
but  the  judgment  cannot  be  free  from  prejudice,  and  tho 
principle  of  declinature  which  prevails  on  the  bench 
might  surely  have  some  place  in  the  It^slature. 

It  ia  this  fact  of  a  vote  being  a  trust  which  alone 
justifies  secret  voting;  and  here,  also,  we  find  a  justifies^ 
tion  of  the  most  stringent  penalties  on  comiptioD  and 
bribery.  If  we  are  shocked  to  see  how  kingdoms  were 
bartered,  sold,  settled,  bequeathed,  and  stolen  in  the 
middle  ages,  we  cannot  help  condemning  as  emphatically 
the  man  who  would  give  a  vote  merely  to  please  a 
fidend  or  a  landlord,  or  who  would  sell  it  for  anything 
whatever. 

The  fiict  of  a  franchise  being  a  trust,  excludes  all  idea 
of  proportjoning  the  number  of  votes  to  the  amount  of 
property  possessed  or  the  amount  of  taxes  paid.  Such  a 
proposal  proceeds  on  a  complete  misconception  of  the 
nature  of  a  vote.  Wo  might  as  well  propose  to  propoi^ 
tton  voting  power  to  the  physical  rotundity  of  tho  voter, 
and  give  doable  votes  to  fat  members  of  parliament.  I 
do  not  think  it  has  ever  been  suggested  that  the  political 
power  of  the  pter»  in  tho  House  of  Lords  should  be 
gtadnatod,  and  any  attempt  to  carry  out  such  a  change 
would  aggravate  the  evils  of  physical  majorities  and 
cany  na  farther  from  the  universal  which  we  seek. 


In  connection  with  this,  I  may  observe  that 
numerical  majority  does  not  overrule  a  minority  on 
account  of  its  physical  power,  but  because  the  minority 
adopts  the  view  of  the  majority  as  presumably  right.  If 
it  believes  the  majority  to  be  wrong,  it  may  resist 
physically  to  the  extent  of  war.  Mere  numbers  never 
have  ruled,  and  never  will  rule  the  world.  The  battles 
of  Marathon,  Tours,  Morgarten,  and  Plassey  were  not 
decided  by  the  counting  of  heads.  The  rights  and 
powers  of  a  majority  depend  uUimcUely  on  the  ideas  it 
embodies,  as  well  as  on  those  of  its  opponents.  The 
"clottire"  recently  adopted  in  the  procedure  of  the  House 
of  Commons  appears  to  be  a  deviation  from  this  principle, 
and  the  necessity  of  its  adoption  is  to  be  regretted. 
But  it  seems  to  be  well  understood  that  it  will  never  be 
put  in  force  against  the  coastitutional  "Opposition." 
"Her  Majesty's  Opposition,"  when  beaten  acknowledges 
defeat,  and  sometimes  even  assists  in  carrying  out 
policy  of  which  it  formerly  disapproved.  But  when 
minority  opposes  legisIatioD  mechaaically,  it  must 
met  with  mechanical  weapons. 

The  breaking  up  of  the  family  raises  difSculties  in  the 
question  of  the  franchise.  In  the  Keform  Acta  of  1867- 
68,  lodgers  arc  treated  as  heads  of  families.  The  admis- 
sion of  such  persona  to  the  franchise  makes  it  logically 
impcBsible  to  exclude  unmarried  women,  who  are  other- 
wise qualified.  The  married  woman  and  her  children  are 
all  represented  through  the  husband  and  father,  and,  if 
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tfae  vote  is  hoDOstly  given,  it  will  bo  a  deliberate  roaoln- 
tioa  of  the  family  council.  Women  have  been  ambassa- 
dors, and  have  done  their  work  successfully,  and  there 
aeems  to  be  no  reason  why  the  wife's  name  should 
not  appear  on  the  roll,  if  neccssaty,  as  the  reprcscnta-  ] 
live  of  the  family.  But  in  the  case  of  unmarried 
persons,  the  &mily  is  a  single  individual,  and  henco, 
sinoe  1867,  unmarried  women  have  received  the  I 
famchisc  in  school  board  elections,  and  also  in  muni- 
cipal elections.  It  is  somewhat  inconsistent  with  this 
poattioQ  that  married  women,  who  have  broken  ap 
the  family  and  are  living  apart  from  their  husbands, 
should  receive  the  franchise.  But  the  lost  place  where 
wo  expect  to  find  scientific  consistency  is  an  act  of 
parliament.  The  opposition  to  female  aufirage  is 
therefore  becoming  weaker,  and  there  is  a  possibility 
that  the  present  parliament  will  carry  a  measure 
for  the  porpoee  of  giving  women  the  padiamentaiy 
fiuichise.  ] 

Wo  have  seen  that  in  some  small  states  all  the  heads 
of  fiuniltea  act  directly  in  legislation.  In  this  country 
this  privikge  is  confined  tx)  the  male  heads  of  noble 
houses.  It  is  not  absolutely  correct  to  speak  of  the  Bouse 
of  Lords  as  a  body  of  hereditary  legislators.  We  might 
as  well  speak  of  the  Commoners  as  hereditary  legis- 
lators, because  their  fathers  either  sat  in  parliament 
or  hod  votes.  It  is  a  single  class  in  the  state,  which 
acta  directly    without    representation    in    the    govern- 
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ment  of  the  country.'  In  the  case  of  Irish  and  Scotc 
peers  the  doctrine  of  representation  is  carried  out 
We  cannot,  however,  help  observing  that  the  power  of 
the  peers  is  on  the  wane.  They  have  lost  their  judicial 
functions.  The  hereditary  jurisdictions  have  been 
entirely  superseded  by  the  king's  courts,  and  now  even 
the  king  must  bow  to  the  law.  They  have  still  legis- 
lative functions;  but,  if  the  House  of  Lords  is  a 
mfre  collection  of  inferior  potentates  who  legislate 
for  themselves,  its  abolition  would  be  urgently  de- 
manded in  the  interests  of  the  state;  but  the  constitu- 
tional idea  apphes  here  also.  As  the  king  does  not  rule 
for  himself,  and  the  people  do  not  vote  for  themselves, 
it  is  a  gross  dereliction  of  duty  if  the  peers  legislate  for 
themselves.  And  when  collisious  between  the  houses 
become  a  contest  between  a  rabble  of  selBsh  demagogues 
and  a  rabble  of  equally  selfish  autocrats,  the  end  of  all 
things  is  surely  at  hand.  It  is  said  that  reform  of  the 
House  of  Lords  is  to  be  taken  up  as  a  question  by  the 
liberal  party.  It  may  be  that  property,  as  a  purely 
selfish  extension  of  personality,  is  too  much  represented 
in  both  houses;  but  this  will  not  be  cured — the  disease 
will  only  be  a^ravated  by  putting  in  their  place  men 
who  are  deficient  in  respect  of  property.  The  abolition 
of  the  House  of  Lords  is  out  of  the  question;  but  a  bene- 
ficial change  would  be  to  extend  the  power  of  creating 
lifo-peera  so  as  to  include  other  classes  than  lawyers,  and 
18m  Ruakia,  Th«  Crown  q^  WUd  Otivt,  [l  153. 
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increase  the  number  of  tbe  members,  &o  as  to  make  ii 
equal  to  the  House  of  Commona.  Wo  regret  the  loss  o 
pockot-burghs.  because  they  enabled  men  of  ability  t 
find  a  scat,  who  were,  perhaps,  too  honest  to  catch  the  ' 
popular  car.  This  change  would  enable  men  who  think 
more  than  speak,  to  benefit  the  state  as  legislators,  And, 
in  cases  of  difference  between  the  houses,  if  it  was  found 
ineonvcniont  for  them  to  meet  together  in  the  style  of 
the  old  Scottish  Parliament,  one-half  of  the  mcmbeis  of 
each  house,  chosen  by  ballot,  would  serve  for  a  committee 
to  settle  the  question.  This  change  would  be  a  thoroughly 
conservative  one.  The  House  of  Lords  has  been  much 
weakened  by  the  exclusion  of  the  abbots,  who  formerly 
were  largely  in  the  majority,  and  were  practically  life- 
membera.  Prior  to  the  Reformation,  when  learning  was 
monopolised  by  churchmen,  it  would  always  be  the  most 
talented  commoners,  who  were  not  soldiers,  who  thus 
fouud  their  way  into  the  upper  house  as  spiritual  peers; 
and  so,  if  life-peerages  were  instituted  as  proposed  some 
years  ago,  it  would  merely  be  a  restoration  of  the  House 
of  Lords  to  the  condition  in  which  it  was  prior  to  tbe 
BeformatioQ.  It  is  purely  by  accident  that  the  Lords 
temporal  have  attained  their  present  invidious  position. 

Some  persons  are  dismayed  by  the  progress  of  domo- 
ciBcy.  But  the  doctrines  of  Christianity,  the  invention  of 
printing,  of  the  steam  engine,  of  the  electric  telegraph, 
the  extension  of  commerce,  and  the  institution  of  the 
newspaper  press  have  made  it  inovitabla     A  common 
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workman  may  now  have  a  larger  library  at  lus  command 
than  Bacon  or  Leibnitz;  he  may  have  seen  more  works 
of  art  than  Lorenzo  di   Medici;   he   may  know  mora 
about  the  world   than  Marco  Polo;   he  may  be  better 
acquainted  with  the  worldV  political  affairs  than  Philip 
of  Spain;  and  why  should  he  not  have  a  vote?     As  in 
the  case  of  the  family,  which  we  saw  was  an  invaluable 
ethical  training  for  its  head,  so  in  the  Btate  the  exerciae 
of  the  franchise  is  an  invaluable  education  for  the  citizen*! 
To  delay  givin^  it  until  a  man  is  capable  of  using  ill 
properly,  is  like  forbidding  bim  to  enter  the  water  untJl'l 
he  has  learned  to  swim.     If  he  realises  the  sacredacss  aC| 
the  trust  reposed  in  him,  he  adds  immensely  to  thi 
stability  of  the  state.     But  he  must  feel  his  personality  | 
to  Bomc  extent  at  least  before  the  suffrage  is  given,  ' 
and  hence  it  would  be  desirable  to  see  some  real  demand 
for  it  on  the  part  of  the  inhabitants  of  counties  before 
it  is  granted  to  them.    The  present  movement  appean 
to  be  confined  to  theoretical  and  professional  agitators. 
fiat   the   fiict   is  realised  by  every  8tate3ni.an  that  the  i 
wider  the  basis  on   which  the  state  rests,  the  greater  ^ 
tlie  number  of  members  organically  connected  with  it, 
the   greater  will  bo  its  strength.     Union   is  strength. 
On  any  other  condition  the  prospects  of  a  large    state 
ate  dismal.    It  contains  withiu   itseff  hordes  of  bar- 
banans,  worse  than  Qotbs  and  Vandals,  because  they 
do  not  poBsesB  their  virtues,  who  may  at  any  moment 
orertum  its  constitution  and  obliterate  its  civilisation. 
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Tlia  only  danger  from  a  premature  extension  of  i 
franchise  is  tJiat  the  now  members  of  the  state  may 
imitate  the  vices  of  a  former  age,  and,  like  medieval 
iDonarchs  and  nobles,  use  their  political  power  as  if  it 
wero  only  their  own  private  property.  We  should  then 
have  deposed  on  un<»)nstitutioDal  king  only  to  subject 
omseiTes  to  an  unconstitutional  people.  The  idea  of 
property  and  right  in  political  duties  are  distinctly 
presoU  in  the  Ballot  Act.  This  act,  as  we  have  seeiif  ■ 
vas  specially  iotcnded  to  assist  individuals  in  the  ex&- 1 
ctition  of  their  duty  of  tnist;  and  it  at  the  same  time 
afforded  an  opportunity  of  cutting  off  a  residuum  of 
ignorance  which  should  never  have  been  enfranchised. 
Ail  the  arguments  for  extending  the  franchise  to  the 
lower  ordent  of  society,  except  that  a  vote  is  a  right — 
and,  pciitaps,  also  a  saleable  commodity' — are  against 
such  a  provision  as  that  enabling  illiterates  to  vote.  A 
man  who  cannot  learn  reading  for  the  purpose  of  votdng 
is  unworthy  of  the  suffrage. 

Before  leaving  this  subject,  I  would  refer  to  the  idea 
of  party— «  subject  which  is  generally  thought  to  be 
oataide  of  the  spbore  of  law.'  The  attitude  of  a  party 
towmrds  tJie  state  depends  oa  the  idea  involved  in  it,  and 
tltis  constitutes  the  principal  di£Sculty  in  nnderstondiog 
the  position  of  foreign  political  parties  and  even  of  parties 
bearing  the  same  name  in  different  divisions  of  tho 
kingdom.  If  it  is  a  mere  selBsb  bction,  fighting  for  its 
>  See  Abkm,  Garnet  ^ /U(<M«,  p.  6 1. 


own  ends,  and  careless  of  the  state'^  welfare,  it  may  i 
matcly  destroy  the  state.     But  if  it  truly  represents  the 
universal,  and  honestly  believes  that  it  contains  the  tckole 
reason  embodied  in  the  state,  it  may  save  the  state  f 
destruction.     It  is  in  this  latter  sense  that  party  i 
been  regarded  by  the  greatest  statesmen  in  this  country. 
Party,  in  the  other  sense,  has  always  been  subordinated 
to  the  state's  highest  interests,  and  this  explains  the  com- 
parative continuity  and  stability  of  British  politics.     It 
ifl  evidently  the  same  causes  which  have  been  at  work 
in  splitting  up  the  state  into  small  parties,  as  have  i 
the  church  into  so  many  sects.      Many  analogies  in  thi 
respect  between  church  and  state  at  once  suggest  them,-4 
selves.     But  it  matters  little  to  what  sect  of  religion  i 
politics  a  man  belongs  if  he  is  a  good  Christian  and  i 
good    citizen.     If  the   sect    is    not   a    mere   faction, 
enables  a  man  to  find  scope  for  lus  zeal  in  church  ( 
state. 

We  have  now  seen  how  the  state  has  transformed  t 
family,  until  the  latter  is  no  longer  a  distinct  unit  in 
law.  This  process  was  traced  at  some  length  in  last 
lecture;  but  the  same  process  has  been  proceeding  in.  . 
other  directions.  We  see  throughout  Europe  a  few- 
crowned  heads  have  deprived  of  their  power  their  former 
vassals,  who  were  often  rivals.  The  Uttle  close  towns 
and  burghs  are  all  absorbed  in  the  greater  unity 
of  the  Htate  or  empire.  I  have  already  referred  t* 
the    change   which  has  taken  place  in  the  constitatioa 
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of  the  Nelherlanda.  Under  Charles  V.  the  cities  and 
tonus  of  /Vntwerp,  Mechlin,  Bruges,  Qhcnt,  Brussels, 
AmRtcrdam,  Rotterdam,  Dort,  &c.,  were  Uttlo  indepert- 
dont  commonwealths.  The  states-general  were  a  meeting 
of  delegates  with  special  powers,  and  the  conatitulionol 
law  of  the  United  Netherlands  wus  iutcr-statu  law. 
Those  cities  are  at  present  only  cities  in  the  kingdoms 
of  Holland  and  Belgium.  The  same  process  haa  been 
carried  out  in  France,  which  has  absorbed  Normandy, 
Burgundy,  and  other  duchies  and  provinces.  In  Italy  the 
TeDCtian  Republic,  the  Genoese  Republic,  the  kingdoms 
of  Soidima  and  Naples,  the  duchies  of  J^Iilan,  Parmu,  &c., 
are  all  absorbed  in  the  unity  of  the  kingdom  of  Italy. 
The  three  towns  of  ilamburg,  Bremen,  and  Lubeck  still 
miuntain  their  independence,  but  it  is  evident  from 
recent  events  that  they  must  eventually  yield  to  the 
digestive  capacity  of  the  Germanic  Empire.  We  may 
see  the  vitality  of  the  corporate  life  in  the  struggle 
which  the  city  of  London  is  mnlring  to  perpetuate 
what  reformera  call  abuses.  Provincial  cities  and 
towns  have  corporate  existence,  but  it  is  quite  sub- 
ordinate to  the  state.  Their  freedom  gives  no  privilogo. 
Tbcir  mombcra  may  ebb  and  flow,  like  the  tide,  or  rise 
and  fall,  Uke  a  stream.  The  legislative  powers  of  their 
cooDcila  are  rostrictod  to  making  by-laws  for  parks,  and 
ngolating  tiio  order  of  cabs  at  public  balls.  A  city  in 
Otcftt  Britain  is  u  private  corporatioa.  Politically  thia 
haa  been  a  gain  to  the  state.     The  cities  have  lost  their 
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power,  but  the  citizens  are  freemen  of  a  much  li 
city.  And  in  like  manner  the  nobility  in  our  conn: 
and  in  Germany  have  a  higher  and  better  freedon 
than  when  they  nominally  niled  a  small  tract  <rf 
country,  and  could  at  pleasure  lead  a  few  soldiera  to 
battle.  And  this  applies  also  to  kings  such  as  those  of 
Bavaria  and  Saxony.  Their  vasaals  have  a  higher 
freedom,  because  they  are  subjects  of  a  higher  power, 
and  have  a  wider  field  in  which  to  display  and  develop 
their  energies.  Even  the  crown  has  come  under  the 
same  influence.  Tlie  state  is  above  the  king,  and  he 
Bwcara  obedience  to  the  constitution. 

The  same  process  may  be  observed  in  the  overthrow  of 
the  monasteries  and  other  religious  bodies.  The  entire 
subjection,  and,  if  it  offers  resistance,  the  disestabliab- 
ment  of  the  church  are  results  of  the  same  movement 
The  tincients,  of  course,  drew  no  distinction  between 
church  and  state.  During  the  middle  ages  the  church 
became  supreme,  but  at  the  Keformation  the  tide  turned. 
The  state  (in  the  sense  of  the  government)  has  often 
striven  to  govern  the  church;  but  its  success  would  be  a 
direct  toss  both  to  church  and  state,  and  hence  a  ciy  for 
their  separation.  But  it  is  difficult  to  define  exactly 
what  is  wanted.  The  chnrch  is  already  disestablished. 
It  has  DO  more  power  to  paaa  a  Patronage  Act  or  ft 
Woiship  Regulation  Act,  or  even  alter  its  crccil.  than 
the  City  of  Glasgow  has  to  make  a  Police  Act.  The 
church  and  the  municipahties  are  on  the  same  basis,  and 
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muiit  got  the  state's  consent  to  any  cbnnge  in  the  law  | 
which  governs  their  members.  The  whole  object  of  the 
present  agitation,  for  pecuniary  considerations  are  not  • 
generally  referred  to,  seems  to  be  to  get  the  nilation 
changed  from  status  to  contract.  The  church  is  to  make 
a  contract  of  copartnery  instead  of  the  common  law  the 
baue  of  itB  oxistcnco  on  earth.  But  on  its  face  the  pro- 
posal to  separate  church  and  state  is  absurd.  The  most 
voluDtaiy  religions  association  depends  on  law  (the 
state)  for  recognition  and  protection.  The  conduct  of 
the  members  towards  each  other,  and  towards  the  out- 
ride public,  must  be  judged  by  the  ordinar}'  tribunals 
and  by  the  ordinary  standards  of  right  and  wrong. 
The  plea  of  spiritual  independence,  in  this  form,  is 
as  meaningiess  to  the  state  as  mnnicipal  or  artistic 
indepcndeQcc.  It  merely  means  freedom  of  contract 
within  the  Uw.  And  if  with  Hegel  we  define 
the  state  as  the  realisation  of  concrete  freedom, 
eve^y  individual  who  is  a  member  of  the  chnrch  is  a 
member  of  the  state.  Church  and  state  can  only  be 
separated  by  man  ceasing  to  be  a  religious  and  legal 
animaL  And  the  solution  to  which  we  seem  rapidly 
tending  is  the  complete  freedom  of  the  church  in  the 
state.  Abrens'  objecta  to  this  phrase  as  implying  an 
inferiority  in  the  chnmh,  whereas,  he  says,  the  state  can 
no  more  contain  the  church  than  the  church  the  state; 
bnt  the  state  is  mach  more  than  the  government,  and 
I  Dnil  .VorurW,  roL  H,  f.  473. 
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the  charch  much  more  than  the  dignitaries  or  ministesn 
who  rule  it.     As  we  shall  see  hereafter,  nations  are  be- 
coming bound  into  a  unity  by  the  mediation  of  law,  and 
the  same  tendency  of  the  human  spirit  is  healing  thftj 
wounds  of  the  catholic  church,  and  reconatructing  it  ( 
a  spiritual  basis.     The   age  of  univeraal  monarchy  in.  ' 
church  or  state  is  past,  and  not  even  the  genius  of  a 
Hildebrand  or  a  Napoleon  could  now  revive  it.     What 
mankind  is  striving  after  is  organic  unity  in  both  religion 
and  politics.     It  is  perhaps  unnecessary  to  point  out  that, 
if  a  body  of  individuals  place  their  church  before  the 
state,    the  latter,  in  self-defence,   may   be  justified   in 
treating  them  as  foreigners.    This  is  the  ground  of  the 
former  legislation  agamst  Roman  Catholics. 

It  should  be  observed  that  the  mediaeval  church  had 
many  characteristics  of  the  state,  and  supplied  the 
fnnctiona  of  the  state  in  many  respects  {e.g.,  poor  law, 
executry  matters,  actions  of  divorce,  and  slander);  and 
it  is  only  a  very  few  years  ago  that  the  sheriff  court 
(the  state)  absorbed  finally  the  Scotch  commissary  court 
representing  the  church.  The  same  fiict  is  abundantly 
illostrated  by  the  history  of  the  papacy  and  the  ecclesiaa- 
tical  eJcctoratea  in  Gemmny,  and  the  exclusion  of 
ecclesiastics  from  the  legislative  bodies  in  EngUnd, 
Scotland,  and  France,  and  the  appropriation  of  their 
lands  by  the  temporal  nobility. 

We  may  note  that  the  same  tendency  has  superseded' 
the  old  trade  guilds,  which  occupied  sueh  a  prominent 
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podtion  in  old  bai;gher  life,  and  the  system  of  apprendco- 
•hip  has  in  cooaeqaencc  almost  entirely  disappeared.  In 
many  respects  the  master  and  his  apprentices  fonnod  a 
small  artificial  family. 

The  oniveisities  have  been  treated  in  the  same  way. 
"niere  is  a  tradition  that  a  Lord  Rector  of  this  university 
once  presided  at  a  trial  for  murder;  and  the  Senate  has 
still  considerable  power  in  the  way  of  discipline,  but 
its  powers  in  this  respect  are  very  much  inferior  to 
those  of  the  governing  authorities  in  the  universities  of 
G}«nDaay,  where  the  state  appears  not  to  be  so  jealous 
of  them  as  in  Great  Britain. 

In  our  own  profession,  the  Law-Agents'  Act,  1873, 
overthrew  the  local  and  weaker  legal  bodies,  and  sub- 
Btitntcd  for  their  examining  boards  a  central  state  body 
of  examinots.  And  projected  reforms  in  medicine  would 
probably  result  in  the  suppression  of  medical  graduation 
in  the  universities,  when  medicAl  degrees  would  become 
honorary,  or  would  be  obtained  like  the  freedom  of  the 
De^booring  cities  and  towns. 

Farallel  with  this  movement,  we  have  a  reconstructive 
I  of  voluntary  associations  for  the  promotion  of 
,  art,  music,  religion,  and  other  objects;  and  so 
&  the  state  is  becoming  restricted  by  the  operation  of 
;  and  this  sabject  mast  now  occupy  our  attention. 


If  any  one  were  asked  what  had  been  the  most  poweri 
factor  in  breaking  do\vn  national  escloaivenesa,  if  not  t 
feeling  of  nationality,  his  answer  undoubtedly  would  bo 
commerce.  The^W  yentiuin  broke  down  the  exchisive- 
ness  of  the  old  Roman  civil  law.  The  law  merchant 
and  the  exigencies  of  commerce  have  completely  trans- 
formed the  old  English  common  law  handed  down  by 
tradition  from  Anglo-Saxon  times.  But  this  cause  was 
at  work  long  before,  tranafonning  the  family  from  a 
small  9elf-auffici--nt  state  into  a  temporary  collection  of 
individuals — from  an  universal  into  a  particular — from 
being  an  end  in  itself  to  being  a  means  to  something 
higher.  When  families  are  broken  up.  therefore,  it  is 
impossible  for  rights  to  arise  between  the  members  as 
autJi.  ITie  relation  is  looser — the  individuals  appear  at 
firat  sight  to  be  isolated  atoms — and  an  artificial  bond  is 
tvquired  to  create  tights  anew.  The  place  of  the  pateT^ 
Jamiliits  is  taken  by  the  government  of  the  state,  the 
members  of  which  are  now  the  family.  And  whereas, 
formerly,  there  was  no  question  as  to  keeping  the  poor, 
educating  children,  and  general  police  arrangements,  for 
the   foterfamiUas   was  Dominally  at  least  an  absolate 
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despot,  wii  aow  require  acts  of  parliament — poor-law  acts, 
education  acta.  &c. — to  lay  down  and  enforce  duties, 
which  in  the  family  were  aasumod  as  a  matter  of  courae. 
I  have  already  referred  to  auch  legislation  as  a  source  of 
obligations,  and  1  therefiare  pass  on  to  the  other  great 
Bource  of  them — contract  It  should,  however,  be  noted 
that  it  is  impossibto  in  an  ultimate  analysis  to  draw  a 
distinction  between  a  contract  and  on  act  of  parliamout. 
Mere  numbers  make  no  difference,  for  there  are  joint- 
stock  companies  larger  tban  some  European  states.  Acts 
passed  for  the  purposes  above  indicated  are  truly  con- 
tnctB  or  agreements  between  those  who  first  make  them. 
Those  who  succeed  are  bound  on  the  principle  of  impbed 
•nent,  ibr  they  may  get  them  repealed  if  they  have  any 
objectiona  to  them.  It  is  the  same  in  entering  a  new 
■tate  or  municipal  commanity,  and  in  like  manner  the 
buyii^  of  sharca  in  a  jointrstock  company  is  held  to  be  an 
exprees  oodertaking  of  obligations  the  person  may  never 
IwTe  heard  of.  And  the  same  principle  applies  to  ih» 
porchase  of  land,  with  conditions,  servitudes,  and  real 
bardens,  which  run  vUh  the  land.  So  in  modem  practice 
what  formerly  were  the  indeterminate,  incoherent  relations 
of  men,  are  determined  by  enactments  which  have  branched 
off  into  the  departments  of  legislation  and  contract 

I  hare  already  alluded  to  contract  (first)  aa  a  means 
of  legidatiDg  for  individuals  and  states;  (secondly)  as  a 
nam  of  obligations  deliberately  undertaken  by  self- 
ooOKioua  beings;  and  (thirdly)  as  the  highest  form  of 
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idea]  property  in  bonds  and  written  obligatione.  I  wish 
now  to  examine  contract  a  little  more  fully  as  a  meant 
of  creating  relations  between  persons. 

Bargain  (conventio,  pactum),  what  is  now  commonly 
called  contract,  has  been  defined  as  a  free  and  voluntary, 
and  therefore  a  legal,  determination  by  will,  by  several 
persons  called  the  contractors,  as  to  the  founding  of  a 
right  of  obligation  (mutuus  coTisensus  de  ohligatione  coJi- 
stitJtejidd).  The  idea  involved  in  the  words  contract, 
obligation,  and  the  Latin  nexum  and  nexus  is  the  same, 
viz.,  that  of  a  relation  formed  between  two  or  more 
persons.  There  is  always  the  idea  of  voluntarily,  and  to 
Bome  extent  arbitrarily,  tying  them  together.  They 
voluntarily  come  into  connection  with  one  another. 
Previously  they  are  understood  to  have  been  in  no  way 
related.  It  is  the  new  bo}id  which  makes  the  relation 
for  the  first  time,  and  it  is  thus  in  one  view  artificial. 
But  it  expresses  a  right  in  the  same  way  as  a  word  does 
a  thought  Another  word  might  do  as  well,  but  the 
r  particular  one  has  grown  out  of  the  feelings  and  associa- 
tions of  the  people.  But  the  relation  of  two  persons, 
«vcn  in  contract,  is  truly  organic,  for  they  live  in  tho 
atmosphere  of  law  in  the  state.  A  porter  hired  to  carry 
a  letter,  an  agei\t  instructed  to  sell  goods,  a  broker 
empowered  to  dispose  of  stock,  a  factor  authorised  to 
'Collect  rents,  a  commissioner  representing  a  landed  pro- 
prietor, a  physician  called  in  to  prescribe  for  a  patient, 
an  advocate  retained  to  debate  a  case,  a  member  aenc  to 
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pariiament,  a  ploiipotentiaiy  de«patehed  as  ambassador  I 
-~^3i  r^msent  their  constitueDts,  aod  act  for  them,  but  1 
«ven  in  the  BunpleBt  case  iho  rcktion  is  not  merely  I 
artificial  and  mechanical.  In  the  lower  there  is  less 
discretion  allowed  to  the  representative.  But  in  the 
higher  ones,  the  representatives  are  often  independent 
of  their  constituents.  And  so  Rousseau  and  the  "  social 
«ODtiact "  theoHsta  nutde  a  double  blonder.  They  de- 
graded the  state,  and  tbej  fiuled  to  recognise  the 
eaacntial  nature  of  contract.  Notwithstanding  tfae  un- 
precedented legislative  acti\-itj  of  this  age.  and  the 
extension  of  the  idea  of  contract,  status  plays  a  much 
greater  part  in  human  society  than  many  peojJe  imagine 
'Witness  not  only  such  legal  institutioua  as  marriage, 
goardiapship,  and  state  law,  but  the  whole  law  of  servi- 
tudes, real  rights,  and  other  implied  obligations.* 

If  we  consider  the  state  of  early  society,  judging  from  ' 
what  it  was  among  the  Romans  in  historical  times,  we  see 
at  once  that  there  was  no  place  for  contract.  IT  the 
Bon]an^  during  the  latter  period  of  the  Republic  and  in 
the  empire,  bad  no  workingKilasBes  and  only  hordes  of 
■laves  to  take  their  place,  we  have  no  difficulty  in  affirm- 
ing that  the  contract  of  service  would  not  exist  in  any 
ahape  in  very  early  times.  The  list  of  ra  maticipi,  given 
by  Gains,  shows  that  the  old  Roman  famUia  was  aelT- 
Ktffidcnt  They  bad  their  land,  and  beasts  of  boidon 
and  slavest  and  their  wives  and  children.  These  « 
>  8m  lIolmM,  Tht  Common  Lavi,  Lect.  xL 


really  all  res  mancipi — the  property  of  the  paterfamiii 
If  work  was  to  be  done  the  paterfamiiias  could  not  hire 
persons  to  do  it,  he  must  do  it  himself  or  get  hia  slaves 
or  family  to  do  it.    Tliia  is  involved  m  what  Maine  says, 
that  in  an  early  stage  of  society  stains  h  everything. 

There  seems  to  be  uo  doubt  that  there  is  an  intimate 
connectiou  between  the  ideas  of  property  and  contract, 
but  it  is  not  quite  clear  how  the  one  has  sprung  from 
the  other.  We  saw  that  the  mere  fact  of  two  persons 
co-existing,  such  as  a  mother  and  child,  or  two  persons 
of  opposite  sex,  gives  rise  to  personal  relations.  But  as 
the  person  grows  by  attaching  property  to  himself,  his 
relations  extend.  These  reUtions  give  rise  to  contract 
It  was  the  acquiring  of  a  pccuUum  which  enabled  the 
inferior  membeis  of  the  family  to  trade  beyond  the 
circle  on  their  own  account,  and  so  break  up  that  unit. 
It  is  sometimes  said  that  the  obUgation  in  the  abstract 
is  regarded  as  property — an  asset  of  the  creditor, 
this  is  a  very  late  idea,  and  imphes  a  complete  develi 
ment  of  the  idea  and  associations  of  property] 
of  the  right  of  succes^on.  Three  points  may  be  taki 
for  grant«d.  In  the  first  place,  persons  would  only 
become  truly  conscious  of  their  personality — their  dignity 
as  persons — through  property.  In  the  second  place, 
long  before  such  contracts  as  hiring  of  service  and 
executory  contracts  could  be  conceived,  we  would 
h&ve  contracts  in  regard  to  property,  including,  of 
cotuse,  slaves.     And   lastly,  we   must  observe  that  all 
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thoM  words,  nexus,  nexum,  contradus,  oHUgatto,  rdig 
Kadjus,  evidently  involve  the  idea  of  "  tj-ing."  They  a 
point  to  the  relation  of  ono  man  to  another  generally  1 
Bomo  religious  oath  or  vow.  The  transition  from 
perty  to  contract  would  then  be  this:  A  man  might 
require  to  leave  his  goods  in  chaise  of  a  friend.  Ho 
would  hand  them  over,  and  his  friend  would  swear  that 
he  would  restore  them.  In  a  ealc  there  would  be  also 
tradition,  and  besides,  an  oath  by  the  seller  that  lie  would 
never  re-dcmand  possession,  and  that  he  would  warrant 
the  possession  of  the  purchaser;  and  any  other  stipula- 
tions of  a  similar  description  would  be  made  at  the  time 
of  delivery,  just  as  in  England  we  may  have  an  elaborate 
covenant  to  produce  or  exhibit  titles,  over  and  above  the 
conveyance.  And  even  in  Scotland  many  ohligatioos 
OTO  usually  inserted  in  coDveyances,  though  now  the] 
might  be  held  as  implied.  So  in  the  old  Komon  law,  i 
would  have  simply  tradition  of  property  and  a  solemn 
bargain,  with  the  usual  apparatus  of  oaths.  There  would 
be  only  one  kind  of  transaction — the  nexum.  As  yet 
no  contracts  would  have  separate  names.  The  forms  of 
■tipalation  would  be  indefinite  and  infinite,  and  could  bo 
snited  to  any  eireumstanees.  "  U(i  lingua  nuncupdasU 
Ua  jua  mo."  Thus  two  persons  who  were  related  in 
this  way  woold  be  next.  Nexus  might  refer  to  tbe 
hirer  or  leasee,  purchaser  or  seller,  or  in  fact,  to  any 
ponon  who  had  made  a  contract.  If  the  contractor 
fiuled  to  perform  his  contract,  he  had  violated  an  oath 
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to  the  gods.  He  was  nexus  in  an  especial  sense, 
difference  between  the  former  and  the  latter  state  was 
that  between  a  debtor,  who  owes  an  open  account,  and 
is  solvent,  and  one  agaiimt  whom  a  decree  has  been 
obtained,  and  is  insolvent.  The  word  "debtor"  is 
often  applied  to  an  insolvent  debtor  par  ex 
He  was  rcligiosus — accursed  by  the  gods,  and  bcnci 
the  severity  with  which  he  was  treated.  No  treat- 
ment could  be  too  severe  for  a  man  who  was  con-1 
demned  by  Heaven.  This  form  of  contract  would  supply  i 
the  wants  of  a  primitive  people  for  many  ages.  It 
would  be  a  perfect  sale,  loan,  location,  pledge,  deposit, 
these  contracts  all  dealing  with  property,  and  the  verba 
•nuncupala  being  varied  in  each  case.  It  is  easy  to  sec  how 
the  Roman  contracts  developed  from  this  sUite  of  proto- 
plasm. The  first  contracts  were  both  real  and  verbal.' 
When  writing  became  common,  witnesses  could  be  dis- 
penaod  with,  and  hence  a  written  paction  would  be  more 
esplicit  and  stand  in  higher  favour.  The  old  nexum 
would  split  into  two  divisions,  each  forming  a  separate 
kind  of  contract,  and  being  gradually  restricted  to  one 
kind  of  transaction,  the  real  contracts  being  those  where 
the  delivery  of  an  article  was  the  evidence  of  the  trans- 
action. .\nd  lastly,  when  jwople  came  to  realise  that  u 
man  was  as  good  as  bis  word,  and  that  an  oath  made  a 

'Sm  HuBt«r'a  Roman  I^ip,  p.  3fi4,  whora  nil  the  tLeories  ue 
1;  LigUtwooil'ii  I'otUitK  Late,  p.  156;  iinil  Maine's  Atiemt 
Ibina'a  thoorjr  U  rcjoctcd  bv  Huntnr. 
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wortbleBB  man's  vord  no  better  than  it  wab  alone, 
resell  the  stage  of  consensual  contracts — a  full  recogni- 
tion of  the  dignity  of  the  person  as  such.  So  far  wa 
may  have  conceived  that  contract  bos  only  to  do  with 
property;  but  with  the  clear  recognition  of  the  idea  of 
freedom  of  the  person  there  is  recognised  the  fact  that 
the  body  is  the  instrument  of  the  free  will,  and  so  the 
coutractB  of  hiring — Ivcatio  operU  and  localio  operarum 
— would  be  later  than  the  others.  The  last  would  oi 
become  really  imi>ortant  as  slavery  disappeared. 

In  contract  as  in  property  there  are  four  mom< 
ptesent:  (1.)  The  agreement  on  the  one  side  to  deli'' 
a  thing  or  perform  something  to  the  other,  and 
acceptance  of  the  undertaking  on  the  other  side — an 
external  jihyaical  act;  (2.)  consciouanoss  of  the  portica 
of  the  relation;  (3.)  the  state;*  and  (4.)  a  recognition  by 
the  state  of  the  transaction  aa  legal.  There  is  a  free 
Belf-detennincd  relation  of  the  partios.  They  are  con- 
BciouB  of  it,  and  the  state  recognises  it.  If  any  of  these 
dements  is  withdrawn,  the  whole  relation  falls  to  the 
ground.  The  6r8t  two  pointa  I  shall  refer  to  presently; 
bat  as  to  the  tliird  and  fourth,  I  would  point  out  that 
the  interference  of  the  stato  u  express  when  it  is  called 
upon  to  enforce  the  contract,  as  law.  Or,  again, 
it  may  interfere  by  reducing  contracts  obtained  by 
force  or  fraud,  or  by  preventing  their  fulfilment,  or 
prohiluting  whole  clanes  of  contnurta.  In  eat^y 
>  See  note,  pi  9L 
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again  it  was  only  the  external  form  which  was  regarded, 
and  not  the  matter.  If  there  was  a  correct  use  of  certain 
words  and  forms,  the  contract  was  complete.  So  in  the 
old  Roman  law  imitien  contracts  could  not  be  set  aside 
for  fraud.  And  conversely,  in  England  at  the  present 
^  we  may  have  an  absolute  undertaking  on  the  part 
ne  person,  and  a  corresponding  acceptance  on  the 
part  of  another,  but  if  there  be  no  consideratiun  the  law 
does  not  recognise  the  contract,  unless  it  has  been 
reduced  to  the  form  of  a  deed.  But  the  law  does  not 
concern  itself  merely  with  form.  It  deals  with  the 
matter  of  contracts  when  it  sets  them  aside  for  fraud 
or  error.  It  does  not  recognise  slavery,  which  may 
be  looked  upon  as  a  caricature  of  contract,  as  well 
F  proper^.  Therefore,  a  contract  to  serve  for  life 
^fhe  broken  at  any  moment,  for  the  law  will  not 
!brce  it  beyond  the  point  that  pleases  the  person 
bound,  such  a  contract  being  an  entire  alienation  of  the 
personahty.  I  shall  refer  hereafter  to  contracts  dealing 
with  the  limbs. 

So  far  the  interference  of  law  is  very  clear.  It  doca 
not  and  cannot  restrict  itself  to  the  mere  recognition  and 
enforcement  of  the  agreement  of  parties.  But  the  most 
important  part  which  the  law  plays  is  the  interpretation 
of  the  contract.  Interpretation  here  must  mean  a  great 
deal  more  than  merely  reading  iXm  contract.  Even  that 
could  not  be  done  without  the  judge  as  representing  the 
state — the  embo<liment  of  the  univeiBal — adding  Bome- 
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tiling  to  the  document  or  circumstances  prcBentcd.  Buc 
in  the  general  case,  some  emergency  quite  unlocked  for 
has  arisen.  It  might  baTc  been  provided  for  if  it  bad 
been  foreseen.  By  a  fiction  it  is  said  the  common  law 
applies.  But  in  point  of  fact  the  judge  must  add  a 
stipulation  to  the  contract  and  enforce  it.  Certainly  this 
addition  must  not  bo  arbitrary,  but  must  harmonise  with 
the  rest  of  the  bargain.  It  is  and  it  is  not  deduced 
from  the  bargain.  Perhaps  the  most  striking  example  of 
this  principle  will  te  found  when  people  enter  into  simple 
consensual  contracts.  Their  consent  phiys  a  very  sub- 
ordinate part  The  whole  of  their  rights  and  duties, 
which  may  be  verj-  far-reaching,  are  determined  by  the 
law.  The  mere  knowledge  of  the  transaction  is  held  in 
law  to  make  them  liable  for  the  most  unforeseen  liabili- 
ties, and  thb  is  justified  l^  saying  ignorantia  Juris 
metninem  crcusai. 

In  order  to  moke  a  complete  contract,  which  the 
Jaw  will  recognise,  four  things  are  commonly  said  to 
be  requisite:  (1.)  Capacity  on  the  part  of  the  con- 
tracting parties;  (2.)  possibility  and  legality  in  tJie 
-act  to  be  done;  (3.)  dcfinitcne«s  in  the  object;  and 
(4.)  free  absolute  consent.  And  (1.)  as  to  the  contractors, 
it  is  necessary  that  they  should  be  persons  capable  of 
£ttt«ntig  into  a  contract^  t.e,  capable  of  having  lights. 
Tbey  niust,  by  hypothesis,  from  tbc  very  notion  of  coD> 
tract,  be  persons:  they  most  have  the  physical  and 
Aeotol  properties  necessary  for  free  detcnuinatioii  and 
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expression  of  their  will.  Thus,  children  and  peraous  of 
weak  intellect  of  all  grades,  and  perhaps  nlso  persons 
intoxicated  are  not  fully  persons  in  the  eye  of  the  law, 
and  are,  therefore,  ineapalile  of  contract.  Intoxication  of 
the  party  defrauded  is  a  frequent  accompaniment  of  a 
sdieme  of  fraud.  If  both  parties  were  intoxicated,  the 
contract  should  be  void.  (2.)  As  to  the  object  of  the 
contract,  the  thing  to  be  done  must  be  a  physical 
poasibility,  and  it  must  relate  to  something  within  tho 
power  of  the  contracting  party.  An  undertaking  that 
the  son  shall  rise  in  the  west  and  set  in  the  east  in  the 
course  of  one  day  is  a  joke,  and  not  a  contract  \n 
undertaking  that  the  tide  shall  rise  to  a  certain  possible 
height,  and  a  bargain  for  a  penalty  if  it  docs  not,  is  a 
bet  and  not  a  contract.  The  broad  distinction  between 
a  bet  and  a  contract  is  that  by  the  former  one  loses 
what  the  other  gains,  by  the  latter  both  parties  gain,  if 
it  is  a  fair  bargain.  For  the  same  reason  gaming  must 
be  excluded  &om  the  sphere  of  contract.  A  contract, 
therefore,  which  provides  for  the  performance  of  any- 
thing which  is  physically  impossible  is  null.  It  is  simply 
nothing.  The  same  remark  applies  to  contracts  which 
the  law  expressly  forbids  or  r^ards  as  immoral  And 
it  is  only  a  corollary  from  this  position  that  if  snch  a 
transaction  has  been,  in  the  language  of  Scotch  law,, 
implemented,  the  law  will  not  decree  restitution  because 
the  transaction  is  meaningless,  and,  ttierefore,  the  law 
cannot  recogmsc  it    If  a  man  pays  a  gaming  debt,  it  may 


EREOR^FRAUD-FORCK. 


315 


be  r^rded  as  a  donatioD.  (3.)  The  person  being  capable 
'  of  contract,  and  the  object  being  legal  and  possible,  the 
■•BBoIutioa  of  the  will  must  be  positively  expressed.  The 
'  genus  and  species  of  the  contract  must  be  uoambigti- 
Ottsly  laid  down,  eg.,  it  mast  be  clear  whether  a  gift  or 
a  sale  is  intended.  At  an  early  stage  this  is  provided 
for  by  insisting  on  the  observance  of  certain  forms.  But 
ill  Scotch  law  all  that  is  now  required  is  the  final  and 
determinato  resolution  of  the  will,  except  in  reference 
(o  tlie  coQvoyance  of  heritage,  and  undertakings  to  pay 
mooey,  and  some  other  cases  where  writing  is  required. 
(4.)  The  representations  which  have  led  up  to  the 
coDtiact  mast  be  correct.  The  basis  on  which  the 
parties  proceed  must  be  such  that  they  are  free.  A 
coDtract,  therefore,  is  null,  if  even  on  one  side  there 
ii  etteutial  error,  t.^.,  error  as  to  the  essence  of  the 
transaction;  or  if  there  is  fraud,  which  may  be  accom- 
pAnicd  with  intoxication  on  the  part  of  the  defrauded 
puty.  Error  or  fraud  clearly  excludes  freedom  of  con- 
smt,  and  the  transaction  (by  definition)  cannot  be  con- 
tract. Hnoh  more  is  this  the  case  when  "force  and 
fear"  have  been  used.  The  transaction  here  is  only 
apparently  bilateral.  It  is  really  the  act  of  one  person 
who  extorts  tbe  apparent  consent  The  peisonality  of 
the  second  party  appears  only  negatively.  It  is  violated 
by  the  other.  He  ia  conditioned  by  an  external  force. 
and,  therefore,  tbe  tnuuactioD  again  is  not  contract. 
I  have  said  that  the  consent  must  be  final;  but  this  does 
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not  prevent  conditions  being  attached.     If  they  are  im- 
possible the  whole  contract  may  be  looked  upon  aa  a  joke,   i 
or  held  to  be  void.    But,  as  a  general  rule,  conditions  are  , 
not  something  added  to  a  contract ;  they  are  part  of  the  ' 
contract  itself.     For  example,  it  requires  no  argument  to 
show  that  in  a  document  such  as  this — "  I  promise  to 
pay  you  £10  on  Ist  prox.,  if  A.  B.  shall  fail  to  pay  the 
same  on  the  previous  day,"  the  contract  is  complete  at  j 
once,  though  the  condition  prevents  it  being  enforced  at 
once.     If  the  condition  were  absent  it  would  be  a  totally  ' 
different  kind  of  contract.     And  if  we  examine  so-called 
conditions  attached  to  any  eontracts,  we  shall  see  that 
they  all  belong  to  the  essence  of  the  contract,  and  are 
not  merely  superinduced  upon  it 

I  have  observed  the  important  part  that  contract  fills 
in  modem  Ufe.  It  is  the  last  product  of  the  j>erfect  idea 
of  personaUty  in  the  individual,  especially  when  it  ia 
permitted  among  members  of  different  states,  and  the 
individuals  who  enter  iuto  the  relation  are  truly  free. 
It  is  through  contract  that  man  attains  freedom. 
Although  it  appears  to  be  the  subordination  of  one 
man's  will  to  that  of  another,  the  former  gains  more 
than  he  loses.  It  is  painful  to  hear  people  speaking  of 
the  rights  of  servants,  or  masters,  or  tenants,  or  land- 
lords, as  if  these  were  independent  individualM.  They 
cannot  be  so  abstracted  without  destroying  the  relation. 
It  wiU  be  found  in  an  ultimate  analysis  that  the  rights 
of  master  and  servant,  landlord  and  tenant,  are  the  same. 
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In  ancient  times  great  works  were  achieved  by  the  collec- 
tion of  great  bands  of  slaves,  merely  held  together  by 
external  phyfiicol  force.  But  now  works  as  great  are  accom- 
pliahed  by  the  exertions  of  "froemon.  It  may  he  noticed 
that  this  is  one  cif  the  weaknesses  of  trades'  unions,  that 
they  sink  the  power  of  contracting,  iUid  consequently,  the 
human  personality,  in  another  power.  The  working 
chuscs  thus  escape  one  slavery  to  foil  into  another. 
Such  tutelage  by  trades'  unions  must  be  only  temporary, 
until  working  men  have  been  educated  beyond  Ihc 
helpless  state  in  which  they  are  into  a  power  of  using 
their  freedom.  The  trades'  unions  seem  thus  to  represent 
H  stage  between  slavery  and  freedom.  If  they  arc 
pernument  their  influence  will  bo  pernicious,  but  the 
more  advanced  members  of  the  working  classes  will  rise 
above  them.  Much  will,  however,  depend  on  bow  the 
union  is  worked.  If  the  individuals  have  truly  a 
deliberative  voice,  and  if  they  are  free  to  leave  the 
Bociety,  they  may  have  much  freedom,  and  their  power 
of  contracting  will  scarcely  be  cortailed.  If  individuals 
are  compelled  to  join,  and  an  oligarchy  nilcs  the  union, 
it  win  be  otherwise. 

It  is  a  subject  of  common  remark  that  many  acts  of  the 
present  pariiament — the  most  liberal  which  this  country 
has  ever  aeon — show  a  tcndfutcy  to  interfere  with  freed<Hn 
of  contract.     In  tbe  Ground  Game  Act^  it  rcec^ised  anrl 

■  43  uid  14  Vict,  okp.  47,  i;  3l  Sm  kIm  Uie  JgrietJhmit 
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affirmed  the  weakness  of  farmers  by  prohibiting  contracts 
ia  which  the  game  should  not  be  let  to  them  along  witli 
their  farms.  The  fashionable  excuse  is.  that  hares  and 
rabbits  were  consuming  the  food  supplies  of  the  country! 
This  is  a  mere  pretext.  The  true  reason  was,  that  the 
farmer  was  a  rusticus,  cosily  imposed  upon,  and  he 
required  protection  by  the  law.  He  is  put  under  a 
guardian.  Rustics  and  soldiers  were  similarly  favoured 
by  the  Roman  law,*  and  in  our  own  law  sailors 
are  a  familiar  example  of  the  same  principle.  Owing 
to  their  childish  simplicity,  their  power  of  contracting  is 
curtailed.  Their  personality  is  defective,  and  the  defect 
is  recognised  and  provided  for  by  the  state.  Another 
example,  where  &eedom  of  contract  has  been  taken  from 
persons  by  the  present  parliament,  ia  in  Ireland.  I 
have  already  spoken  of  the  Coercion  Act  as  being 
evidence  that  the  Irish  people  were  behind  the  rest  of 
Europe  in  civilisation,  since  we  required  to  revive  for 
them  a  rude  and  primitive  form  of  htw.  But  the  Land  Act 
ia  another  and  even  sadder  proof  of  their  backwardneaa. 
They  are  attached  to  the  soil  like  wild  animals.  They 
cannot  esercise  will  in  making  a  contract.  Like  the 
poor  fanner  or  sailor,  it  is  *'  their  poverty  and  not  their 
will  which  consents."  In  many  cases  the  relation  is  as 
truly  constituted  by  fraud  or  force  as  in  cases  which 
come  before  our  courts  of  law.  They  are  entirely  help- 
lesB  in  the  hands  of  a  grasping  hmdlord,  and  hence  the 
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8tace  haa  to  undartakc  thcit  ttztolagc  by  i[iBtituting  a  land*  1 
court  to  make  contracts  for  tbcu].  If  the  reductions 
recently  made  in  Irish  rents  ore  Juiit,  they  show  a 
deplorable  state  of  affairs  both  in  regard  to  landlords  aud 
tenaata,  the  forinur  pushing  their  abstract  rights  to  an 
cxtiomo  until  they  become  wrongs,  and  the  hitter 
without  conscious  personality,  except  to  cry  like  children 
for  external  help.  And  the  patriots  who  might  have 
cemodied  this  by  scudiug  the  helpless  creatures  to  take 
pcMBeBsioD  of  new  lands  and  there  develop  their  person- 
■lityi  have  assiBtod  to  thrust  them  back  some  centuries 
in  the  development  of  civilisation  by  an  insane  agitation 
for  what  they  have  not  tlic  power  to  take,  and  are 
incapable  of  uaiog  even  if  given  them,  viz.,  the  right  to 
rule  themselves.  A  people  who  cannot  contract  cannot 
legistate.  Such  acts  as  the  I^and  Act  must  be  but 
temporary  in  their  operation,  and  must  be  repealed  as 
BQOD  as  the  subjects  whom  they  are  intended  to  protect 
ioel  the  digoi^'  of  persons.  And  as  soon  aa  an  agitation 
i«  begun  for  the  repeal  of  that  act,  we  may  listen  to  an 
appeal  for  the  extenaion  of  the  {ranchise. 

It  b  obvioue  that  the  struggle  between  the  supportera 
and  opponents  of  the  piinciple  of  latsae^faire  is  merely 
another  example  of  the  oppositioo  between  form  and 
matter,  to  whkli  2  have  a^^oin  and  again  referred. 
The  le^  mind  tends  to  support  contracts  if  they  are 
formatiff  oonect.  If  a  hnman  being  has  a  spark  of  self- 
ooDBciousness,  give  him  fiivedom  of  contract  and  it  will 


do  the  reet  Thus  the  Homans  were  a  long  time  in 
diflcovering  that  fraudulent  contracts,  however  solemnly 
made,  should  be  act  aside.  And  we  ourselves,  at  the 
end  of  the  nineteenth  century,  arc  only  now  awakening 
to  the  fact  that  freedom  of  contract  is  not  much  more 
than  a  theory.  If  the  matter  is  closely  looked  into,  it 
will  be  found  there  haa  been  not  only  much  less  freedom 
of  contract,  but  much  less  contract  than  is  generally  sup- 
posed to  be  the  case.  Our  present  danger  is  rushing  to 
the  opposite  extreme.  Viiia  dum  viiant  stuUi,  in  con- 
traria  cummt.  This  error  of  excessive  state  interference 
corresponds  to  communism  in  the  institution  of  property, 
and  is  as  disastrous  in  its  residts  to  the  state.' 

Contract  has  expanded  in  other  ways.  The  onerous 
have  all  but  completely  swallowed  up  the  grattuKnw 
ones.  Thus  mandate  has  given  way  to  factory  and  com- 
mission; depo(.it..  to  the  hiring  of  storage  roomj  mutuum 
in  money,  to  the  practice  of  discounting  bills  and  pawn- 
broking;  commodate,  to  the  extension  of  hiring,  as  in  sack- 
hiiing  companies,  circulating  libraries,  the  hiring  of  agricul- 
tural implements,  musical  instruments,  furniture,  sewing- 
machines,  &c.  So  with  advocates  and  physicians.  Tbeu' 
aervicea  were  originally  gratuitous,  and  the  former  even 
now  cannot  sue  for  their  fees;  but  in  a  short  time  they 
began  to  get  hmoraria,  and  these  are  now  as  obligator}' 

1  8e«   OD    thia    wholo    subject    stills'  Politiea!  Economy,  bk.lv.. 
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as  "tips"  to  waiters  ia  hotels,  cabmen,  and  other 
menials.  Even  the  sacred  office  of  the  ministry  has  been 
brought  within  the  scope  of  contract.  Whereas  the  early 
Christian  ministers  supported  themselves,  the  office  is 
now  a  means  of  livelihood.  And  the  latest  development 
of  indcpendentism  or  voluntaryism  is  the  hiring  of  a 
man  of  lettcra,  to  deliver  two  sermons  per  week  to  a 
nambcr  of  persons  who  can  afford  to  pay  for  hia  raiuia- 
tn^ns.  Individually,  they  canuot  afford  to  keep  a 
private  chaplain,  but  thoy  combine  to  hire  one  jointly. 
The  hiring  of  a  body  of  musicians  completes  the  modern 
oonception  of  a  church.  Poets  write  for  so  much  per 
tine.  Philosophers  write  for  enterprising  publishers  at 
BO  much  per  page.  Artists  arc  hired  for  illustrated 
joaroala.  Music,  claaaical  and  otbor;  dramoa,  high  and 
low,  are  supplied  to  a  public  demand  on  the  principle  of 
eoDtract — loeatio  operamm  of  the  performers,  and  hcatio 
rei  in  the  case  of  the  auditory,  the  theatrical  manager 
being  the  intermediate  contractor  between  the  performers 
and  the  publia  It  may  be  interesting  to  note  that  the 
gradual  rise  of  the  freedom  of  person  haa  caused  a 
gradual  lowering  of  the  status  of  the  followers  of  art  in 
aU  its  forma.  And  bo  there  is  a  risk  of  professions 
becoming  trades,  the  distinction  beiog  that  in  the  latter 
rerannontion  is  the  6t8t  object,  in  the  former  the  work 
done  is  alone  of  importance,  and  that  for  its  own  sake. 
In  the  one  case,  it  is  a  means  to  an  cud;  in  the  other,  it 
IB  an  end  in  itMll     In  like   manner,  any  merchant  or 


Bhopkceper,  or  tradesman,  may  make  his  trade  a  profes- 
sion, if  he  conducts  it  in  the  proper  spirit'  It  is  with 
art  as  with  morals.  The  work  of  the  artist  or  the  act 
of  the  individual  muat  be  the  spontaneous  outcome 
his  spirit  No  great  work  of  art,  no  heroic  deed, 
ever  done  by  contract  And  so  on  every  side  we 
reminded  that,  although  such  relations  as  that  of  a 
musician  and  his  audience,  of  a  soldier  and  his  govom- 
ment.  of  a  husband  and  his  wife,  are  commonly  placed 
under  the  head  of  contract,  that  idea  cannot  lie  present 
to  the  parties  in  the  performance  of  their  duties  without 
destroying  the  relation. 

ITie  moBt  extraordinary  extension  of  the  idea  of  con- 
tract in  recent  times  is  the  law  of  insurance.  Marine 
inBurance  is  not  older  than  the  fourteenth  century.  At 
first  it  took  the  form  of  a  mutual  insurance  against  risks 
of  sea,  hut  the  modem  form  is  in  consideration  of  a  pay- 
ment for  a  number  of  persona  to  undertake  to  make  good 
tie  loss.  They  undertake  absolutely  to  raise  a  sub- 
scription. 

So  in  fire  insurance,  it  may  also  he  in  the  form  of 
mutual  insurance.  The  people  in  a  stjuare  or  street 
may  undertake  to  rebuild  each  other's  houses  if  they  are 
burned  down,  or  they  may  contribute  periodically  to  a 
fund  for  that  purpose,  but  the  common  form  is  to  obtain 
for  a  present  payment,  an  obhgation  from  a  person  to  make 
good  tlic  loss  by  fire.     Here  again,  the  insurers  undertake 
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to  mske  a  rabBciiptioQ  for  that  purpose.  In  life  msuranco, 
a)^tun,  instead  of  a  man's  friends  requiring  to  raise  a 
subftcnptioB  for  his  wife  and  family,  a  company  under- 
takes to  pay  a  sum  to  them  at  his  death  in  consideration 
of  a  jmyment  during  his  life.  We  have  the  same  idea  in 
accident  iosurancc.  It  is  a  contract  superseding  the 
necessity  of  Christian  charity. 

Id  veiy  recent  times  the  insurance  principle  has  been 
extended  to  steam-boilers,  plale-glass  windows,  horses  and 
cattle,  though  in  country  districts  a  subscription  is  still 
raised  for  a  poor  man  who  loses  a  horse  or  a  cow.  Even 
honesty  may  be  insured.  A  person  whose  character  is  good 
may  find  companies  who  fora  small  premium  will  guaran- 
toe  his  delinquencies,  if  he  should  succumb  to  temptation 
in  a  position  of  trust.  In  fine,  wherever  loss  falls  upon 
individuals,  and  an  estimate  may  be  made  of  an  average 
by  spreading  it  over  a  large  number  of  persons,  insurance 
becomes  possible  as  a  mercantile  transaction  by  making 
the  preminioa  sufficient  to  pay  (1.)  the  average  losses, 
and  {2.)  a  remuneration  to  the  persons  concerned  in  the 
tmnsaction  sa  insurers,  with  interest  on  their  capital. 
The  CixU  Cmi  h»»  classed  insurance  contracts  with 
wagers  under  a  eommiw  class — "aleatory  contracts."'  Bat 
One  simihuilj  is  onty  snperficial.     In  a  wager  one  loses, 
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l!b«  Um  b  eklNinted  bj  Sir  W.  R.  Anson  on  CoiUraeU,  [u  IG6. 
8m  >1m  Halmn,  Tke  C^mtmtm  Ltue,  LncL  tU.,  viiL,  uid  ix  Mr. 
"B^Amm  mtmam  la  radooe  afl  e 


CONTRACT. 


another  gains,  and  herein,  as  we  have  seen,  lies  its 
objective  immorality,  unless  the  payment  of  stakes  is  a 
voluntary  donation,  and  by  this  means  ethical  cuds  are 
subserved.  lu  a  contract,  even  of  insurance,  both 
parties  gain.  Insurance-broking  and  underwriting  are 
profitable  undertakings.  All  insurers  pay  losses  which 
are  accidental  to  the  insured  as  iitdividuals.  But  to  the 
insurers  the  losses  are  periodical  aud  certain,  and  if  there 
were  no  losses  to  pay,  there  would  soon  be  no  business 
to  do.  Life  insurance  only  provides  for  the  accident  of 
premature  death.  If  a  man  were  certain  to  live  a  long 
time,  an  insurance  on  his  life  would  be  a  very  bad 
investment,  unless  he  were  of  improvident  habits,  and 
required  an  external  stimulus  to  make  him  save 
money.  The  balance  of  premiums  over  what  is  necea- 
saiy  to  pay  the  sura  insured  goes  to  pay  losses  and 
expenses.  A  moment's  consideration  will  show  that 
an  insurance  broker  or  agent,  who  collects  prominms 
&om  large  classes  of  the  community,  pays  losses 
to  a  few  unfortunate  individuals,  and  gets  a  small 
balance  for  his  trouble,  is  not  very  unlike  a  merchant 
who  purchases  large  quantities  of  goods  and  retails  them 
foe  use.  The  two  cases  are  exactly  converse.  A  man 
says—"  By  paying  a  small  subscription  each  year.  I  may 
secure  indemnity  in  certain  circumstances,  if  I  lose  my 
property;  if  I  do  not  make  this  payment,  the  loss  will 
miu  me."  A  thousand  are  in  the  same  position.  Oue 
or  two  are  burned  out,  for    example,  cveiy  year,  and 
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would  bo  mined,  unless  their  neighbours  indemnified  them. 

This  is  accomplished  by  spreading  the  annual  loss  over 

the  thousand.    They  pay  their  subscriptions  in  the  form 

of  premiums;  the  pereon  who  collects  the  subscriptions 

and  paj-s  the  losses  is  the  insurance  company.     No  doubl. 

there  may  be  gambling  in  insurance,  but  there  is  often 

gambling  in  stocks,  or  grain,  or  iron,  or  anytlung  else; 

uul  yet  wo  do  not  class  tho  transactions  of  a  wholcsolo 

merchant  among  "  aleatory  contracta"    There  is  great  risk 

in  shipping  a  cargo  across  the  Atlantic,  for  it  may  be 

lost,  or  in  selling  goods  on  credit,  for  the  purchaser  may 

become  bankrupt,  but  that  does  not  entitle  us  to  stignw^H 

tise  tho  merchant  as  a  gambler.     If  he  is  wise,  the^^ 

ordinary  profits  of  his  trade  will  enable  lum  to  meet  such 

losses;  in  other  words,  ho  will  spread  it  over  the  general 

commanity  in  the  persons  of  his  oaatomers,  as  is  done 

by  the  insurance  company. 

The  claasification  of  contracts  is  a  matter  of  especial 

difBcuIty.     It  is  u  matter  that    belongs    to  the  theory 

of  poeitive  law,  and  yet  tnost  codes   possess   the  most 

Ulogical  classifications.    They    may  be   classified  aa  to 

tbeir  form,  as  in  the  Roman  code,  but  fonus  are  of  no 

importance  in  the  philosophy  of  hiw.     All  contracts 

□Itiniately  eonscusuaL    The  weakness  of  this  division 

shown  in  the  Boman  texts,  which  added  innominate  con- 

tnictA,  or  an  et  eeteroy  which  was  larger  than  the  principal 

claases.    Tho  divinon  of  ooeroiu  and  gratuitous  is  use- 

loM,  becaoM  the  two  eluBe>  are  identical  in  all  respects, 
Q 
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except  US  to  "  consideration."     The  idea  of  primary  and  I 
secondary  is  also  accidental  from  a  philosophical  point  of  I 
view.     An  obligation  is  an  obligation  whether  it  refers  to  j 
a  preceding  one    or  not     Thus   marine  insurance  is  , 
primary  contract.     The  insurance  of  a  person's  honesty  * 
ie  a  secondary  one,  because  it  is  a  contract  of  surety. 
If  we  try  to  classify  them  according  to  their  objects,  it  is 
impossible,  fnr  this  implies  an  enumeration  of  all  the 
possible  modes  of  human  activity.     According  to  their 
objects,  they  may  be  reduced  to  (1.)  contracts  as  to  the 
peraou,  and  (2.)  contracts  as  to  external  things.     Any 
further  classification  involves  an  enumeration  of  the  ways 
in  which  the  body  or  mind  can  be  made  subject  to  the 
will  of  another  for  a  temporary  purpose,   i.e.,  without 
absolute  alienation  of  the  will  and  personality  of  the 
subject,    and    it  involves   also  a   complete    list  of  tho 
external  objects  which  may  be  matter  of  an  obligation. 
In  modern  practice  the  variety  of  contmcts  is  legion.     In 
other  words,  freemen  legislate  for  themselves  by  con- 
tract.    They  establish  thereby  a  particular  law  for  the 
regulation  of  their  affairs. 

jVnd  now  I  would  notice  shortly  the  extinction  of 
obligations  under  contract.  It  is  obvious  that  they 
may  be  extinguished  by  (1.)  fulfilment,  or  (2.)  by  a 
counter  contract,  or  (3.)  by  the  death  of  the  obligant, 
where  the  contract  is  pnmly  personal  to  him,  or  (4.)  by 
some  cause  which  makes  fulfilment  impossible,  without  the 
fault  of  the  person  bound.     In  all  such  cases  one  ormtffe 
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of  the  eftsential  moments  of  the  notion  are  'with<lrawnii] 
antl  the  whole  relation  falla.  In  Uke  manner,  a  contract 
may  bo  torminated  by  ojwration  of  law.  Here  the  state 
withdrawn  its  recognition  of  the  legal  character  of  the 
debt.  ThiA  is  illustrated  by  the  various  prescriptions. 
Putting  the  matter  generally,  the  law  presumes  a  jjerson 
to  be  free,  and  so  it  presumes  that  all  contracts  which 
ore  not  enforced  in  duo  course,  are  discharged  or  were 
never  entered  into.  This  presumption  may  be  absolute, 
or  it  may  be  only  prima  facie.  For  example,  in  the 
triennial  prescription  of  tradesmen's  accounts,  the 
law  ])rcaumcfl  that  the  contract  was  never  entered 
into,  or,  if  it  was,  that  it  has  been  satisfied,  and  that  tbo 
person  is  thus  free  unless  he  admits  the  existence  of  his 
obligation.  The  English  Statute  of  Limitations  presumes 
sbsolutdy  that  the  debt  is  diachaiged. 

Anotlior  mode  of  extinction  is  bankruptcy.  Here  a 
person  owes  debts  to  a  greater  amount  than  he  con 
satisfy  at  tJie  moment  tfaey  arc  due.  If  his  creditor 
agrees  to  give  him  time,  or  to  take  a  composition,  there 
n  a  DOW  contract,  and  the  law  will  recognise  it  as  »uch. 
Bat  a  baokraptcy  law  is  a  declaration  that  a  partial 
payment  must  bo  taken  for  the  whole.  This  is  for  the 
benefit  of  the  debtor,  and,  through  him,  of  the  state 
itself;  for  a  penon  overwhelmed  with  debts  which  be 
will  never  likely  be  aUe  to  pay,  is  far  from  being  frco^ 
from  n«lising  his  pcnoDsIity  as  free-will  The  lav, 
therefore,  while  endeaToariiig  to  pay  the  creditors  as 
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We  bare  now  seen  that  what  at  first  sight  appear 
I  to  be  tbo  merely  physical  relations  of  individuals  iu 
tbe  &ini]y  give  rise  to  personal  rights.  When  the 
state  becomes  coiwcious  of  its  own  existence,  and 
importaot  enough  to  recognise  the  indi^ddual,  it 
enlazges  euonnotiBly  ihoso  rights,  and  affirms  his  per- 
■onality,  even  against  the  jm/er/amitias,  if  necessary. 
Bolations  with  other  individuals  outside  of  the  family 
and  within  the  state  extend  the  idea  of  person,  and 
create  the  notion  of  property,  apart  from  the  family 
projKirty.  It  is  through  property  that  men  contract  with 
each  other,  and  it  is  in  contracts  that  they  find  the  highest 
RaliflatioD  of  property.  ThcJUitis/amUias  gets  a  peculium. 
The  mere  fiict  of  the  peculium  being  rccogni«ed  by  the 
law  shows  the  interference  of  the  state  in  creating  the 
notioD  of  property  in  the  time  of  the  Romans,  as  Uie 
paanog  of  the  Married  Women's  Property  Acta  shows 
it  in  onr  own  day.  In  like  manner,  the  high  oiganis- 
adon  which  we  sec  reflected  in  jMilice  acts,  edacaticm 
acta,  poor  law  acts,  and  so  forth,  is  due  to  the  fact  of 
men  oo-existing  in  circumiitances  only  slightly  remoTud 
from  those  of  poceot  and  child,  and  husband  and  wife. 
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Tliat  is  to  say,  physical  relations  involve  and  generate 
jural  relations,  in  the  cose  of  self-conscious  beings. 
Rights  of  person  and  property  are  here  again  created. 
It  may  be  noted,  too,  that  the  principle  that  action  and 
re-action  are  equal  and  opposite  applies  here  as  in  the 
material  world.  Person  and  property  Lave  created  the 
state  JQst  as  truly  aa  the  state  has  created  them.  Or 
rather,  as  in  an  organic  body,  each  part  iB  a  means  and  at 
the  same  time  an  end. 

But  the  process  does  not  end  with  the  state.  As  the 
/UivsfamiUas  acquired  property  and  made  contracts 
OQtfiide  of  the  family,  so  the  native  merchant  acquires 
property  and  makes  contracts  abroad.  Foreigners  gradu- 
ally come  to  do  the  same  in  this  country.  Can  we 
recognise  the  personal  right  of  freedom  in  a  foreigner? 
Can  we  recognise  bis  right  of  property^  Passages  will 
be  found  in  Justinian's  Digest,  showing  that  these 
qneations  were  not  long  before  bis  day  answered  in  the 
n^ative.'  And  the  same  doctrine  has  been  maintained 
as  orthodox  between  Europeans  and  European  colonists 
on  the  one  hand,  and  savages  on  the  other,  down  to  this 
very  day.*  But  when  we  rise  to  a  higher  universal  thao 
the  state,  we  recognise  the  ideas  of  person  and  property 
in  foreigners,  and  even  in  savages,  and  attribute  them  to 
an  individual  who  is  not  a  citizen, 

<  Tho  title.  De  Captivii  rl  Je  Po^liminit,  Me.  (49,  15),  ia  &  most 
valtMblo  contribittioD  to  tho  hiatorjr  of  interuittianal  Ikw. 

<  8oo  Wurd'g  /littorff  of  the  Law  oj  Nation*,  voL  li,  p.  1 1 1  and 
folL  ;  Mid  lUil}'  ni?irip8[>er8,  jnnsim. 
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The  external  embcKlinieat  of  tlie  universal  lias  thas  been 
expanding,  and  the  lai:gor  bodies  have  been  absorbing 
the  smaller  units.  As  I  indicated  at  the  close  of  a  pre- 
vious lecture,  we  find  in  the  history  of  England,  France, 
Spain,  the  Netherlands,  Switzerland,  and  Germany, 
examples  of  this  process  of  progressing  integration. 
Compare,  again,  the  relations  of  the  towns  forming  the 
Hanseatic  League,  at  the  height  of  its  power,  with  their 
relations  at  the  present  day.  Then  they  were  formally 
bound  by  a  treaty.  Now  they  are  apparently  oneon- 
nected,  but  their  relation  is  closer  and  more  organic. 

During  the  middle  ages  a  higher  embodiment  of  the 
universal  was  to  some  extent  presented  by  the  Emperor 
and  the  Pope.  The  Reformation  broke  the  power  of  the 
latter,  and  the  French  Revolution  abolished  the  shadow 
of  the  former.  Both  of  these  eventa  gave  a  distinct 
impulse  to  international  law.  For  the  moment  there  was 
an  apparent  destruction  of  existing  institutions,  but  it 
was  immediately  followed  by  reconstruction  on  a  wider 
baaia. 

One  idea  which  has  had  a  most  important  iufluence 
on  the  development  of  the  modern  notion  of  a  state 
and  of  international  law  is  that  of  property.  Just 
as  we  uw  the  legal  notion  of  the  family  had  ita  rise  in 
the  wife  and  children  becoming  the  property  of  the 
paterfamilias,  and  thus  enabling  him  to  realise  and 
diapUy  his  pereonality,  so  the  idea  of  property  in 
their    states  and   the    whole   of  their  inhabitants  was 


^Btmetlr  ivesent  to  tlie  twiT»<«  of  ibe  V^ttj  eooDte  and 
noUet  of  Gamaaj  and  Fnnoe  dtniiig  Uie  middle  ago^ 
aad  even  to  monarclui  Hke  Charles  T.  of  Qemaaf. 
States  wen  beqaeathcdf  settled,  sold,  sod  even  stoleo. 
BmnpAeB  are  familiar  to  eveiy  student  of  BotDpean 
Iwtary,  and  can  be  foimd  od  every  p^e  of  Dmnont.' 
Bat  the  sttcccBsive  revolations  in  Svitzeriand,  Holland. 
England,  America,  and  France  (for  men  arc  always  slow 
to  leain)  showed  that  if  the  states  were  property,  they 
were  only  held  in  trast  for  the  beneBdaiics,  and  that 
even  more  emphatically  than  ordinary  private  property. 
But  the  advantage  of  the  idea  of  property  was  that 
mankind  got  accustomed  to  look  upon  the  state  as  a 
miity.  It  bad  an  acttial  physical  (though  abstract) 
existence  in  the  body  of  one  man.  He  truly  held  his 
power  by  divine  right.  Ambassadors  were  his  represen> 
tatives.  An  insult  to  him  was  an  insult  to  the  state. 
War  by  him  was  a  national  matter.' 

Thns  we  see  that  as  the  idea  of  person  has  developed,  it 
has  hurst  the  bonds  of  the  family,  and  then  those  of  the 
bnigfa  or  the  province,  and  now  it  transcends  the  state. 
This  was  the  significance  of  the  great  American  civU  war. 

■  Bm  Wkrd'i  llutory  of  (A«  Late  cj  S'ation*,  vol.  ii.,  p.  ^6  s&d 
foU. ;  Orotiiu,  dt  J.  B.  A  P.,  i.,  uL,  12. 

*Aud  BO  in  relij{ion,  anthropomorphic  conccptiniu  may  «iubla 
men  tu  rise  to  the  iiJm  of  Ood.  It  nwy  be  noted  thkt  th« 
raligioui  developniciit  of  Comtum  la  Kfauidotiing  tho  popular  ro- 
ligioo  and  ulUnuitelf  dmtjiag  Hiimanity,  u  p&mllcl  to  the  Fronob 
polttiiail  movement  which  lod  thu  RvpubUc  and  liberty  to  booome 
thp  Elmpiro  and  a  ilesimtism. 
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If  the  Confederates  bad  succeeded,  it  would  have  been  a 
backward  step  towards  individualism.  But  the  Federals 
fought  not  for  a  particular  state  or  states,  but  for  7%« 
Union.  Tbey  recognised  a  higher  unity  than  the  siugle 
mdividual  stute.  Their  citizenship,  though  nominally 
in  a  particular  state,  was  really  in  the  larger  federal 
union.  And  it  is  interesting  to  note  that  those  who 
fought  for  The  Union  were  the  New  England  states — 
mombera  of  the  same  race  who  have  created  the  largest 
and  greatest  Empire  the  world  has  yet  seen.'  But  the 
idea  goes  further.  Even  such  state-groups  as  the  United 
States  of  America,  Austria-Hungary,  and  the  Germanic 
Empire,  ar«  only  anite  in  our  modem  system  of  statoa 
An  individual  belongs  to  them — is  a  member  of  them, 
by  being  a  member  of  a  smaller  unit ;  and  in  like  manner 
an  individual  can  only  become  truly  a  citizen  of  the 
world  by  being  recognised  as  a  citizen  of  one  particular 
group. 

Now,  as  attraction  and  cohenon  among  the  units  of 
the  family  can  only  co-exist  with  repulsion  of  other 
familiee,  so  the  cohesion  and  attraction  of  the  members 
of  the  Btatc-unit  can  only  co-exist  with  the  repulsion 
of  other  Btate-units.  In  order  to  exist,  the  state  must 
become  conscioos  of  itself,  not  as  the  idtimatc  unit  of 
Bodc^,  bat  OS  one  of  many  states.  And  so,  as  in 
the  ease  of  the  individoal,  we  bave  (1.)  a  de  /acfn 
exurt«Dce  of  a  group  of  persons  on  n  deBnite  territoiy, 
'  8m  PtoAmot  Swlsy'a  Tkt  Expotmtm  </  Xagltmd. 
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with  independence  and  a  regular  settled  government, 
and  power  to  enforce  recognition,  or  dispense  with  ex- 
press recognition;  (2.)  a  consciousness  of  this  existence, 
and,  therefore,  a  demand  for  recognition  ;  (3.)  the  exist- 
ence of  other  similar  states  in  an  organic  society;  and 
(4.)  the  recognition,  express  or  tacit,  of  humanity  as  » 
whole  through  the  other  states.  None  of  these  elements 
can  be  abstracted  without  detracting  from  the  position 
of  the  state.  If,  as  has  been  suggested,  the  whole 
function  of  k.w  ia  to  affirm  the  de  facto  existence  of 
certain  objective  qualities,  it  appears  very  strange  that 
insurgents  should  always  be  so  anxious  to  obtain  recog- 
nition, and  that  neutral  states  should  be  so  unwilling  to- 
give  it.'  But,  as  waa  pointed  out  ia  a  prcvioua  lecture, 
the  subjective  and  objective  sides  here  coincide.  It  ia^ 
as  true  to  say  that  the  state  only  exists  as  recognised,  as 
to  say  that  it  is  only  recognised  to  the  extent  it  exists. 

If  we  keep  this  essential  fact  in  view,  we  at  once  get 
a  philosophical  explanation  of  the  doctrine  of  interven- 
tion which  ia  such  a  sore  trouble  to  publicists.  Indepen- 
dence ia  only  guaranteed  to  states,  as  freedom  is 
guaranteed  to  individuals,  ao  long  as,  and  only  so  long 
as,  that  independence  and  that  freedom  are  employed  iu 
the  pursuit  of  higher  social  aims.  If  a  state  fails  to  fulfil 
the  purpoae  of  its  existence,  recognition  may  be  with- 
drawn, and  it  has  then  no  longer  a  claim  to  independence. 

*  See  Correspondence  as  to  Recognition  of  the  Oonfedemte- 
States,  Parliamentary  Papers,  Nortli  America,  No.  2,  1863,  p.  12. 
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If  oUior  states  can  interfore  witb  effoct,  and  by  doiug  so 
can  advance  the  cause  of  hamanity,  they  are  bound  to 
do  so.  The  questions  raisod  arc  esaeaCially  casuistical  in 
their  nature,  and  bring  us  to  the  boundary  line  between 
lav  and  morality.  Are  neutral  states  boutid  to  interfere 
in  every  qaatxel  ]  jVre  they  bound  to  interfere  in  any? 
May  they  lawfully  abstain  from  aU  interference?  The 
questions  are,  however,  not  so  difficult  as  they  appear 
at  first  sight  to  be.  We  must  remember  that  in  the 
modem  world  neutrality  is  impossible,'  and  that  a  bold 
rale  of  perpetual  inten'ention  is  as  true  as  the  usual  one 
of  non-intervention,  "  nam  tua  txs  agitur,  pariea  quum 
proximus  ardet"  And  if  we  follow  out  the  analogy,  and 
consider  the  conduct  of  a  fireman  in  such  circumstances, 
we  may  see  how  common  sense  deals  with  the  matter. 
If  the  fire  is  snudl,  be  intervenes,  throws  water  on  it,  and 
pats  it  out  If  it  is  too  great  for  him,  he  adopts  a 
I>olicy  of  non-intervention — lets  it  alone,  and  allows  it  to 
burn  oat,  and  he  may  even  go  the  length  of  polling  down 
adjoining  buildings  to  prevent  it  spreading.  It  is  right 
to  observe  that  in  some  recent  discussions  the  right  and 
duty  of  iaterventiou  have  been  founded  on  ancient  treaties 
or  contracts.*    But  there  is  an  instinctive  tendency  to 

'Bm  p.  Wa,  tupra. 

■Bee  Bpcedi  of  Sir  Cbarie*  Dillce  in  Moum  of  ComiDons,  39th 
Jnlj,  Ittei— HaqmrI,  Snl  ter.,  v.  373,  o.  U30,  This  Bprnefa  u 
wortkj  of  nota  u  oonUining  ui  PX[irma  diMTonl  of  wij  oonnco- 
UoB  IwtwMii  tlia  UImiuI  or  oven  the  R*di«l  {uirtjr,  mnA  iho 
doctrine  of  abaolute  non-intarreation.  This  diuroiral  wu  tom*- 
wlwt  requiml. 
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intervention  in  Home  cases  quite  independently  of  such' 
express  obligations  as,  for  example,  in  the  recent  examples 
of  Poland  and  Bulgaria.  If  the  foreign  state  cannot  be 
recognised,  conquest  or  pacific  annexation  may  be  neces- 
sary, perhaps  in  self-defence,  or  perhaps  in  the  interests  of 
the  freedom  of  the  individuals  forming  the  state  annexed. 
We  may  notice  ajso  that  when  a  tyrant  is  oppressing 
a  people,  intervention  may  be  as  justifiable  as  it  would 
bo  with  a  private  citizen  assaulting  or  murdering  hia 
family.  "A  man's  house  is  his  castle;"  "The  king 
cao  do  no  wrong;"'  "A  sovereign  state  is  independent," 
are  abstract  propositions  which  can  only  be  accepted 
as  true  along  with  their  contradiction.  But  men,  as 
a  general  rule,  only  discover  the  falsity  of  such  propo- 
sitions when  they  are  used  as  an  excuse  for  freaks  of 
caprice  or  mahce. 

Nations  have  thus  in  spite  of  themselves  been  brought 
into  contact  by  war  and  commerce — iuBtitutions  which 
were  regarded  by  the  Eomans  as  equally  sinful.     Hence 
the  institution  of  ambassadors  and  consuls.    The  esta- 
blishment of  permanent  embassies  indicates  an  organic 
ad  Dot  an  occasional  nnton,  for  by  them  govcrnmcnta 
Kmay  more  frequently  and    more   finely  exchange  their 
IviewB.      As  I   have  indicated   already,   a  congress  of 
mbassadore  may  be  regarded  as  a  legislative  body,  and 

■This  maxiln  hu  boon  &i>pliod  in  iutenutioniil  as  well  as  in 
eooBUtutiona]  law. — Sloe  Sir  Walter  Scott'a  (^laJin  Dunoard, 
diap.  ziiL 
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a  treaty  is  truly  a  legulative  act  for  several  states,  or  it 
may  be  a  bill  drafted  for  several  states. 

The  tcndcQcy  of  modern  states  to  obliterate  the  difr-  I 
UDcLion  between  them  is  ahown  in  such  intemational 
■irangemunts  as  "  the  general  postal  union,"  international 
nulways  and  telegraphs,  cuatoms  unions,  monetary  unions, 
combinations  to  suppress  the  slave  trade  or  piracy,  to  I 
atop  plagues,  to  open  up  the  navigation  of  rivers,  and 
lastty,  in  congresses  to  suppress  war  between  minor 
states.  Such  legislation  as  that  for  suppressing  outrages 
OD  fishermen  on  the  North  Sea,'  or  the  proposed  legisla- 
tion on  submarine  telegraph  cables,  arc  merely  extensions 
to  international  law  of  the  idea  of  police  regtdation.' 
Binco  the  abolition  of  the  passport  system  an  indivi- 
dual may  go  from  the  one  end  of  Europe  to  the 
other  with  almost  as  much  ease  as  from  Glas^'Tw  | 
or  Edinburgh  to  I>oiidon.  The  different  governments  ' 
to  which  he  becomes  subject  in  the  former  case  may 
not  be  80  diverse  as  those  of  the  counties  through 
which  be  passes  in  the  latter.  The  world,  in  one  aspect, 
has  become  a  large  nation  divided  into  eounties, 
called  kingdoms  and  empires.  This  process  of  state 
obliteration  baa  been  caused  by  the  expansion  of  the 
individual  peiscm.  Commerce  has  always  been  cosmo* 
politan.  If  there  is  a  ju$  geiUtum  at  the  present  day  in 
the  old  Roman  soose,  it  ia  commercial  law.  We  now 
■How  forcigncra  to  posseas  laitd  in  this  country,  and  wo  . 
M6  ud  47  Viet.,  txp,  U  ■  Boe  p.  108,  tifra. 
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reprobate  as  inhuman  laws  which  forbid  foreigners  to 
succeed  to  property  left  by  a  deceased  person  belonging 
to  another  nation. 

The  doctrine  of  free-trade  is  simply  another  step  in  the 
same  direction.  The  abolition  of  monopolies  allows  all 
the  individuals  within  the  state  to  find  the  occupations 
and  pursuits  most  suitable  for  themselves.  The 
recognition  of  the  rights  of  outside  persons  to  trade 
destroyed  the  old  guilds.  In  like  manner,  free-trade 
allows  individuals  belonging  to  foreign  states  to  supply 
the  wants  of  other  states  than  their  own,  if  they  can  do 
so,  whereas  the  contrary  doctrine  tends  to  separate  states 
into  small  perfect  entities,  each  self-sufficient,  Aristotle's 
remark  as  to  the  individual  applies  to  such  states. 
They  must  be  composed  of  cither  goda  or  brutes.  If 
they  do  not  require  to  import  anything,  if  they  have 
nothing  to  export,  they  must  be  either  above  or  below 
humanity.  As  the  doctrine  of  protection  thus  sets 
itself  in  antagonism  to  tlie  unity  of  humanity,  it  is 
philosophically  unsotmd.  It  takes  for  granted  that 
the  limited  circle  within  which  free-trade  is  permitted 
is  the  unit  of  society.  But  the  nation  which  supplies 
its  own  and  its  neighbours'  wants  by  imports  from  and 
exports  to  eveiy  part  of  the  world,  has  taken  largest  ad- 
vantage of  the  heritage  of  the  earth,  is  nearest  the  ideal  of 
humanity,  and  has  already  made  its  citizens  citizens  of 
the  world.  Of  coiu^c,  this  does  not  affect  the  economio 
question.     If  protection  Is  economically  effectual — and 
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tills  appears  more  than  doubtful — it  may  be  necessaiy  to 
coDBolidate  nn  imperfectly  developed  state,  but  it  cactiot 
form  a  basis  for  the  ultimate  ideal  of  society. 

It  is  in  what  is  commonly  called  private  international 
law,  however,  that  ■  we  see  the  union  of  the  two  ideas 
of  the  importance  of  the  individual  and  the  ultimate  unity 
of  humanity.  This  department  of  jurisprudence  has  tidien 
it8  rise  at  once  from  the  recognition  of  the  dignity  of  the 
person  and  the  recognition  of  the  jurisdiction  of  a  foreign 
government  over  a  particular  territory.  A  foreigner  is  a 
]>erson,  and  as  such  is  entitled  to  justice.  In  an  empire 
such  as  ours  we  see  very  strongly  the  objections  to 
calling  this  subject  a  branch  of  "international"  law. 
The  disputes  with  us,  as  in  America,  arise  in  cases  of 
conflict  between  diflerent  systems  of  law  prevailing  in 
different  parts  of  the  same  nation.  Such  problems  are 
now  dealt  witb  by  our  courts  on  much  the  same  prin- 
ciple as  they  deal  with  questions  of  local  customs,  or 
customs  of  trade.  A  similar  rjuestion  might  be  raised 
oven  as  to  the  application  of  the  rules  of  one  or  other 
stock  exchange  as  ruling  a  parricnlar  bargain.  If  proved, 
the  local  ciutoms,  the  rules  of  the  exchange,  or  the  foreign 
lava  an  rooognised  by  the  court  and  applied  aa  law  to  the 
case  The  foreign  law  is  thus,  in  one  sense,  personal  to 
the  litigants,  and  recognised  and  applied  as  sucL  The 
recognition  of  Xhe  foreign  state  is  only  implicit  in  the 
recognition  of  its  subjects.  It  bos  even  happened  that 
the  court  has,  with  consent  of  parties,  discovered  and 
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applied  the  foreign  Law  without  asking  proof  of  it.'  It 
toay  thus  be  said  that  it  is  quite  accidental  that  our 
courts  administer  native  law.  They  do  so  because  the 
jural  relations  which  come  before  them  involve  that  law. 
But  if,  as  with  the  Judicial  Committee  of  the  Privy 
Council,  the  majority  of  the  cases  involved  some  foreign 
law,  then  our  courts  would  habitually  administer  foreign 
law.  What  the  courts  of  all  civilised  coimtriea  strive  to 
do  ia  to  secure  that  the  decision  in  any  particular  case 
will  bo  identical  wherever  it  ia  tried.  It  is  then  merely 
a  matter  of  convenience  to  decide  whether  it  is  better  to 
try  a  case  in  London,  Paris,  Berlin,  or  New  York,  if 
there  is  jurisdiction  in  the  respective  courts.''  To  ask  that 
judges  should  know  the  laws  of  all  civilised  countries,  is 
only  an  extension  of  the  movement  which  first  made 
judges  hiwyers.' 

But  though  the  individual  may  travel,  may  trade,  may 
possess  land,  may   take  up  his  domicile  in  a  foreign 

>  Bradlangh  v.  Do  Rin,  L.  R.  5  C.  P.,  *73. 

'  It  ia  right  to  wuu  the  atntlcnt  that  this  dootrinc  is  extremeljr 
UDorthoOox.  It  hb«  bocn  Uid  down  by  Lord  Westburj  in  Coctngi/ 
V.  Andvnon  (16C3),  I  D.  J.  &  B.  379,  that  the  English  coarta  are 
iatcitdfld  to  ailministur  ool/  English  muDicipai  law,  and  thia 
dootrino  f>  ijuotMl  with  a|]pn>va]  bjr  Vtcir-ChanocUor  Kaj  in  /n  re 
HmMotm  (18S3),  L.  IL  33  Ch.  D.  74&  But  it  wiU  be  noticed 
that  Lord  Weathury  r«atare«  by  a  legal  SctioQ  what  he  haa  taken 
away.  It  a|tpeara  that  the  iloctrioea  tt  prirat«  intentatiosal  law 
an  part  of  the  iiiunlol|ial  hiw  of  Eng land,  and  so  we  nay  reach  th« 
hw  or  anj  |iart  of  the  world.  Ia  It  not  twttor  to  stat«  the  fiket 
dircotly  without  tli«  latvffMiaitiott  uf  « letno  I 

•  See  ^  &C,  < 
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oooQtiyi  and  receive  the  same  jttstice  as  natives,  there  la 
Btill  a  Unk  wanting.  He  may  not  bo  allowed  to  becoine 
a  member  of  the  foreign  state,  Thia  has  been  met  by 
modem  naturalisation  laws.  Id  every  European  state 
and  nearly  all  those  of  America,  a  person  who  will  make 
a  useful  citizen  can  by  residence,  and  by  going  through 
certain  formalities,  obtain  almost  all  the  privileges  of  a 
native  bom  citizen.  In  some  states,  by  certain  servicea, 
ho  may  acquire  full  rights.  The  transaction  is  as  nearly 
as  may  be  a  social  contract,  and  i^ain  we  observe  the 
four  momenta — (1.)  physical,  de  facto  residence  ;  (2.)  a 
claim  for  rccoguition  ;  (3.)  the  state  physically  existing; 
and  (4.)  recognition  of  his  status  by  the  state  which 
adopts  him  as  a  citizen.  By  thia  meaus  the  Uuited 
States  of  America  arc  effecting  a  slow  and  silent  con- 
quest of  Germany  and  Scandinavia,  and  perhaps  of 
Great  Britain  also.  In  passing  vo  may  note  an  extension 
of  the  doctrine  of  manhood  auf&age  which  has  been 
made  by  Professor  Laurent  of  Ghent.  He  holds  that 
cveiy  man  is  entitled  to  demand  naturalisation  in  any 
ooantiy  in  which  ho  may  choose  to  take  up  his  residence. 
Such  a  doctrine  would  only  result  in  society  uniting  to 
extirpate  political  agitators,  who  fled  from  a  state  whea 
tbey  found  themselves  uncomfortable.  This  vioT  shows 
the  teadency  of  some  modem  thinkers  to  exa^jerate 
individual  freedom. 

It  has  been  said  that  the  individualistic  tendencies  of 
1  Jbvw  dt  OnU  JiOwmtiaHal,  toL  xiii,  p.  537. 
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modem  pcdidcs  threaten  to  destroy  aodety.  This  etata- 
meixt  ignoies  the  fact  that  society  is  becomiDg  hi^ify 
org&mc  We  see  this  ven-  clearly  in  intematioiuil  rela- 
tiona.  Thoa  donn  to  compazatiTely  modem  times  the 
Swiss  and  many  petty  princes  in  the  Empire  made  a  tade 
of  war,  hiring  themselves  or  their  subjects  as  stJdiets.  In 
the  days  of  Elizabeth  the  great  Knglish  naval  heroes  wero 
aa  much  pirates  as  anything  else.  In  such  times  it  might 
be  poasiUe  for  a  private  individaal  to  carry  on  war  with^ 
out  involving  his  state.  Bat  now  piracy  is  a  crime 
against  the  laws  of  every  country.  Nearly  all  civiUaed 
■tates  prohibit  their  subjects  from  trading  in  warlike 
especially  dming  war,  or  waging  or  taking 
t  in  wat  without  the  consent  of  their  government.  The 
lerican  and  British  Foreign  iEliilistment  Acts  ebow  the 
direction  of  the  current  But  iu  the  Alabama  urbitration 
a  step  in  advance  of  this  was  taken,  by  making  the  state 
liable  for  the  warlike  acts  of  ite  subjects.  It  Wiis  taken  for 
granted  tbat  neutral  states  could  control  such  traffic.  We 
see,  however,  the  individualistic  tendency  iu  other  direc- 
tions. The  laws  of  contraband,  and  especiuUy  of  blockade 
OB  now  worked  out,  ore  distinctly  favourable  to  individual 
private  trade,  and  arc  a  concession  to  the  person  of  the 
individual  trader;  and  the  question  now  appears  to  bo,  if 
wc  are  to  ejcteud  this  privili^e,  and  exempt  from  capture 
the  goods  of  all  private  individuals  on  the  high  seas.' 
Such  a  proposition  cuuld  only  bo  made  after  a  clear 
■8w  above,  p.  IIG. 
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distinction  bad  been  drawn  between  tbe  government  and 
the  iudividaal  in  tbe  social  organism,  and  impUes  tbat 
war  is  an  amusement  of  goveraments,  with  wbich  the 
citizona  aa  individuals  have  nothing  to  do  I 

And  here,  again,  tbe  question  forces  itself  on  us — If 
we  have  succeeded  so  far  in  repressing  individualism,  can 
we  not  secure  the  total  abolition  of  war?  Tbe  progressive 
integration  of  states  is  clearly  a  step  in  this  direction.  I 
pointed  out  before  tbat  tbe  species  of  war,  which  may  be  . 
reduced  to  international  daclling,  may  be  abolished  in  ' 
couree  of  time.  The  spread  of  a  rational  public  opinion, 
and  the  existence  of  a  free  and  enlightened  newspaper 
press,  will  make  it  more  and  more  dilHcalt  to  initiate 
such  wars.  But  man  is  man,  and  while  human  depro- 
Tity  eiistfl  war  most  exist,  for  the  enforcement  of  right 
For  this  reason  no  project  of  perpetual  peace,  by  means 
of  international  councils  or  arbitration  boards,  has  suc- 
ceeded, or  can  succeed.  They  are  merely  revivals  in 
international  law  of  the  exploded  doctrine  of  "  the  social 
contract"  They  would  weaken  individual  states  both 
morally  and  physically,  and  in  oflcct  it  is  very  probable 
thoj  would  be  alternately  inefficient  and  unjust,  as  was 
the  Amphiktyonic  Council  in  Greece.  As  I  have  already 
obeerrod.  wo  cannot  dispense  with  the  family-unit  as  a 
tnining-Khool  for  the  individual,  and  still  less  can  we 
dispense  with  the  state-unit  for  the  sentiment  of  patriotism 
will  enable  a  man  to  do  deeds  he  would  not  do  merely 
for  humauity  as  a  whole,  just  as  the  descendants  of  » 
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noble  house  wiU  strive  to  preserve  the  family  reputation. 
Bat,  further,  we  cannot  bind  internatiocal  law  by  the  forms 
of  a  summary  court,  for  if  we  are  to  do  justly  we  must 
often  rise  above  precedent,  I  bough  not  above  law.  We 
have  succeeded  in  taking  w«r  ont  of  the  hands  of  private 
Uidi\idual3.  Responsible  statesmen  have  all  but  aban- 
doned it.  But  we  cannot  otherwise  control  mobs  within 
or  without  the  state,  and  war  must  be  reserved  as  a  last 
resource  against  them.' 

Whither  then  is  modern  democracy  tending  t  Is  it 
the  destruction  of  society  by  the  exaggeration  of  the  indi- 
vidual freedom  ?  If  we  study  the  constitutional  history 
of  x*articular  individual  states,  we  may  adduce  facts 
which  lend  colour  to  such  a  statement.  But  the  teaching 
of  the  history  of  international  law  and  intemfttional  rela- 
tions is  ()uite  different  It  is  only  when  we  separate  the 
individual  from  the  organism  of  humanity  that  our  doc- 
trines become  one-sided  and  dangerous.  In  this  country 
many  politicians,  calling  themselves  conservatives,  advo- 
cate the  protection  of  one  class  against  another,  and 
native  industries  against  foreign  ones.  In  America  we 
have  demagogues  and  radicals  the  mo^t  strenuous  sup- 
porters of  the  same  exclusive  and  protective  principles. 
In  France,  again,  Sir  T.  E.  May  mentions  one  communist 

'Wliilo  Rouw<^ii  nnil  Knnt  wore  reducing  tb«  etalo  and  the 
fitmily  to  mcro  contrncl,  tbcy  wrrc  logically  working  oul  iliuir  priu- 
cipK-fl  in  intarnntiaiuil  nflkirs  by  aoliowcs  of  per[>etuk1  peace.  At 
the  uiDie  time  I'alny  wm  prapoaing  to  abolish  duelling  by  eaUb- 
lishiog  oonrta  of  bononr  I — Moral  PhUoiojAy,  bk.  iii,  ohnp.  ix. 
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vlio  objected  alb^tlier  to  mtemational  inttrcoursc  as 
dangerous  to  principles  of  equality.'  It  was  another 
phase  of  the  same  idea  wliicli  miidi;  Beiithara  propose 
that  Europeiin  at»t(;s  should  give  up  their  colouies. 

Bat  the  truth  ia  that  iudividualiem  is  not  so  strong  at 
the  present  day  as  it  was  in  the  middle  agca.  Of  Feu- 
dalism in  mediwval  Europe,  Professor  LaUrent  says :' — 
"])anB  I'Europo  f^odalc,  rulumcnt  domiuant,  c'est  I'iu* 
dividu ;  tout  est  particulicr,  local.  La  fcodalit6  a  sou 
prindpo  dans  la  decadence  de  rumt6  carlovingienne ; 
loiu  de  teudre  ill  I'unit^,  elle  aspire  ^  une  division  iufiuie. 
Au  moment  oil  le  r^me  ffodal  s'^tablit,  I'anarchie  pamit 
compliitc.  Chaqae  propri<:taire  est  souveraiu  dans  sos 
domaiues;  ou  croirait  que  la  soci£t6  vu  sc  r^duire  en 
atomes:  pour  niicus  dire,  il  u'y  a  phis  de  8oci6t6  poli- 
tique. La  royautc,  scul  lien  des  honimes,  disparait ;  il 
n*y  a  pins  de  relations  de  citoyen  k  Etat :  it  n'y  a  paa 
d'Ktat,  il  n'y  a  que  den  individus :  ce  qu'on  appclle  in* 
fltitutioiuif^odales,  n'a  pour  but  que  le  libredtJveloppemeut 
dc  rindiTidu  ct  la  garantie  de  son  ind^pendance." 

So  in  modem  communism.  It  was  proposed  by  the 
Ftcnch  communists  to  divide  France  into  37,000  little 
BOTerdgn  states  or  communes.*  The  small  feudal  bacon 
is  to  be  Bai^>huited  by  an  infinitesimal  commune,  the 
Rbtions  of  which  to  nmiUr  bodies  would  be  voluntaiy. 


y  in  Kurvyt,  Int.  p.  Ixvi 
■  Itutoir*  du  drwt  d*»  gttis,  tome  rjL,  lot. 
*  Uaj,  Dtmaeraey  im.  Suropt,  U.,  326. 
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Thus  feudalism — the  extremeat  conservatism, — and  com- 
nmnism — the  extremeat  radicalism, — meet.  They  are 
both  pure  abstractions,  and  they  equally  ignore  the  fact 
that  man  can  only  exist  as  a  member  of  Humanity.  The 
family,  the  commune,  the  burgh,  the  state,  the  empire, 
a  federal  union,  however  wide,  is  still  short  of  humanity. 
Nothing  less  can  satisfy  human  needs  and  cravini^s. 
Humanity  must  become  conscious  of  its  unity,  and  this 
can  only  be  attained  when  each  individual  feels  himself 
a  man. 

This  expansion  of  the  idea  of  tbe  state  boa  had  a  cor- 
responding influence  on  the  idea  of  party.  There  are 
missionary  parties  as  well  as  missionary  religions.  Foreign 
politics  and  foreign  relations  bulk  largely  in  the  present 
day.  Many  people,  and  people  who  ought  to  know- 
better,  complain  of  this,  and  say  we  ought  to  confine  our 
attention  to  domestic  concerns.  When  I  listen  to  such 
complaints,  I  begin  to  wonder  if  there  may  not,  after 
all,  be  something  in  the  transmigration  of  souls;  or 
whether  we  have  not  got  the  soul  of  some  ancient 
Eg}'ptian  or  Hindoo,  or  early  Greek  or  Roman,  speaking- 
through  the  body  of  a  modem  member  of  the  British 
parliament  If  we  arc  to  give  up  our  interest  in 
foreign  politics,  we  must  tear  up  our  railways,  cut  our 
telegraph  cables,  and  sink  all  our  ships.  It  is  amusing  to 
watch  theory  bending  to  the  stem  logic  of  facts.  For  the 
last  half  century  each  suceeseive  British  government  has 
preached  non-iotervcntion  in  foreign  politics,  and  prac- 


I 


iMta.  IX.)  ALLIES  AKt>  FRIENDS.  2471 

tiaod  interrontioD.  If  a  duttinctioD  is  to  be  drawn  b^ 
tvecn  oar  political  parties  in  this  respect,  it  is  in  the 
aims  and  manner  of  the  intervention,  and  not  in  the  act 
itaelf. 

Asd  whereas  our  firBt  conception  of  human  society  was 
one  of  purely  physical  relation,  then  of  relation  in  the 
fomily,  and  lastly  of  relations  as  citizens  or  mumbers  of  a 
state,  now  we  must  conceive  men  related  only  as  ttten. 
"  There  is  neither  Jew  nor  Greek  ;  there  is  neither  bond 
nor  &v« ;  there  is  neither  male  nor  feuale.''  Foreigners 
can  claim  the  benefit  of  our  poor-laws.  They  can  now 
poaaeflB  land  in  this  country'.  Their  contracts  are  recog- 
tusod  and  enforced.  Their  laws  are  carefully  observed. 
Such  dcvicce  as  treaties  of  commerce  and  friendship  will 
soon  bo  as  antiquated  as  the  tessera  Jtoapitalia  of  the 
We  sometimes  bear  a  plaintive  lumeot  from  a 
us  of  politicians  that  Great  Britain  is  without 
allica  They  might  a.s  well  lament  that  they  have  no  com- 
pacts of  hospitably  with  persons  in  France  or  Amcrioa. 
Treaties  of  alliance  must  disappear  as  nations  and  states 
realise  their  rights  and  duties.  iUl  the  world  should  be 
Britain's  friends.  The  question  should  be  not,  Uavc  we 
alliesT  but,  Have  wo  enemies!  Confederation  is  tbwt 
not  the  higbast  form  of  political  organisation.  It  can 
onljr  be  admitted  as  a  stage  preparatory  to  something 
higher.  The  onion  of  the  various  gronpa  of  men 
must  either  become  closer  or  looser ;  but,  if  it  does 
hwwnw  apparently  looser,  it  only  moans  a  truer  and  more 
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intimate  union.  And  the  trae  end  of  treaties  of  com 
mcrce  is  to  detennine  matters  wliich  must  be  arbitrarily" 
Bettied — the  colour  of  postage  stamps,  the  number  of  coins 
to  be  miido  from  a  kilogramme  of  metal,  the  number  of 
cruieers  to  be  contributed  to  watch  a  slave  station,  the 
powers  of  the  officers,  and  such  matters.  Men  associate 
and  trade  without  inquiring  aa  to  each  other's  nationality. 
And  here  the  relations  arc  truly  physical  and  personal, 
though  now  spiritual.  In  the  physical  division  of  labou] 
men  supply  each  other's  wants  as  certainly  as  in  the  c 
of  mother  and  child,  with  which  we  started.  The ' 
preacher,  the  poet,  the  artist,  the  musician,  are  pAffsiccdfy 
related  to  the  rest  of  mankind,  and  hence  the  origin  of 
their  rights  and  duties.  The  notions  of  person  and  pro- 
jierty  have  thus  developed  in  a  direction  exactly  parallel 
to  that  of  the  relations  between  men.  Spiritual  relation 
create  spiritual,  and  at  the  same  time  material,  rights. 

And  whereas,  men  were  first  divided  into  freemen 
and  fllave.i,  the  latter  ministering  to  the  wants  of  the 
former,  and  oven  Aristotle  could  not  rise  above  the  con- 
ception of  lower  classes — hewers  of  wood  and  drawers 
of  water — who  promoted  the  interests  and  attended 
to  the  physical  comfort  of  upper  classes  who  truly 
foi  med  the  state,  the  idea  is  now  reversed  The  greatest 
politician,  the  most  erudite  lawyer,  the  most  devoted 
preacher,  the  most  gifted  acicntiat,  the  most  consummate 
artist,  are  all  the  servants  of  the  public — the  so-calledl 
lower  classeB,  not  merely  in  one  state  bat  in  the  World. 
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The  hard-workmg  men  of  the  present  day  are  the  pro- 
fessional classes.  It  is  no  exaggeration  to  say  that  the 
manual  labourers,  at  least  in  this  country,  are  the  Icinured 
classes.  But  in  an  ideal  society  there  are  no  upper  and 
no  lower  classes.  Each  man  is  proud  of  his  i)Osition  in 
the  social  organism,  and  each  man  fulfils  his  duty. 

And  so  with  government  In  some  small  states  where 
the  members  could  meet  and  talk  to  each  other,  each  man 
could  legislate  directly ;  but  now,  the  world,  through  the 
newspaper  press^  is  one  vast  legislative  assembly.  The 
electric  telegraph  has  again  brought  men  into  contact, 
and  nations  now  speak  and  act  with  the  eyes  of  the  world 
turned  upon  them.  Debates  arc  carried  on  between  news- 
pa{>er8  within  and  without  the  state,  while  legislative 
assemblies  and  cabinets  merely  formulate  and  expreRS  the 
national  resolutions.  And  so  the  world  is  one  state,  with 
one  government  and  one  legislature. 


LECTURE    X. 


SDCOESSIOK. 

HlTUESTO  I  have  regarded  rights  as  bound  up  with  life 
and  sclf-consciousuess,  and  the  different  subjects  of  right 
as  coexisting  in  space,  without  any  special  reference 
time.     Bat  death  is  an  event,  the  effects  of  which  mi 
be  anticipated  before  Jt  occurs,  or  remedied  after  it 
taken  place.     Hence  arise  laws  of  succession. 

If  it  were  possible  to  conceive  mankind  coexisting 
separate  independent  units  in  space,  then  the  only 
succession  possible  in  time  would  be  mere  "  one-after-the- 
other-ness."  But  when  we  speak  of  succession  we  mean 
organic  succession,  by  which,  while  the  individual 
lost,  the  organism  of  which  he  is  a  part  still  lives, 
a  community  is  not  oi^niscd,  no  law  of  succession 
possible.  A  flock  of  sheep  or  a  herd  of  cattle  will  graze 
over  a  field  for  generation  after  generation,  and  there 
will  be  no  distinction  between  the  group  now  existing 
and  one  existing  twenty  years  ago,  though  each  indi- 
vidual is  changed.  But,  whenever  humanity  reaches  the 
stage  of  having  a  division  of  functions  and  offices,  and 
whenever  property  becomes  recognised,  then  a  law  of 
Bucceaaion  springs  into  eilateuca  The  viUagc  baker  or 
smith  diet),  and  some  one  muA  take  his  place.     It  may 
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be  a  sinnger  who  Bteps  in  and  is  adopted,  so  to  speak. " 
It  raay  be  an  apprentice,  vbo  continues  his  master's 
work  as  a  matter  of  course,  and  no  break  is  felt.  It 
may  be  a  son  who  assisted  him  during  his  life,  and  steps 
into  his  father's  shoes  without  any  question.  If  ever 
there  was  a  natural  hiw  (in  the  jural  sense) — a  law 
adopted  unconsciously  from  pure  convenience — tliis  surfly 
is  one-.  All  that  is  required  is  a  recognition  and  fossilbvt- 
tion  of  this  idea  by  law  and  custom,  and  wo  have  the 
hereditary  trade  castes  of  India  recruited  naturally  by 
children,  and  artificially  by  adoption  (apprenticeabip). 
The  only  relic  of  this  artificial  succession  in  this  country 
is  the  rule  of  succession  to  the  crown  and  to  titles  of 
nolulity— heioditary  ralers  and  leaders.'  The  constitu- 
tional idea  of  ruling  through  ntinlsters,  which  has  hitherto 
worked  bo  admirably,  will  prevent  the  theoretical  question 
being  made  even  a  matter  of  discussion.  I  have  already 
referred  to  the  House  of  Lords  as  a  legislative  body.* 
But  the  members  of  that  House  have  other  important 
Bodal  duties  to  perform,  and  it  is  interesting  to  note 
bow,  by  a  natttral  law  of  succession,  they  succeed  to  all 
»  aocial  rights  and  obligations  of  their  predecessors. 
1  the  Lord  Mayor  of  London,  or  the  Lord  Provost  of 
^w,  besides  sncceeding  to  the  honours  and  rights  of 
his  office,  BQOGeods  to  the  obligation  of  paying  many 

'  A»  to  bow  tlra  law  of  ■wocw ion  to  title*  vmmc  to  bo  nilo  at 
mwMMion  in  poporty  in  this  00011117.  m«  Muno'i  AmUnt  Law, 
p.  337,  ud  Bitlarg  tjf  InMihUionM,  p.  SOS. 
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thousands  of  pounds  in  voluntary  subscriptions.  These 
consideratioDs  point  to  the  organic  relations  of  personal 
rights  and  duties  of  individualB  in  society. 

But  we  observe  the  same  in  property.  Weallilj 
accumulated  is  a  means  of  enabling  a  person  to  displaytj 
his  personality.  When  an  owner  dies,  some  one  must 
take  up  his  property  if  it  is  tangible.  And  the  possesaion 
of  property  implies  obligations.  Two  houses  stand  side 
by  side.  The  lower  one  must  receive  the  water  flowing 
from  the  higher.  Access  to  the  one  can  only  be  got 
through  the  other.  Such  obligations  run  with  the  land. 
Whoever  is  owner  must  be  liable  personally  to  make 
them  good,  and  so  mere  possession  implies  obligation. 
Such  cases  jxiint  to  organic  relations  in  respect  of  property 
between  successive  proprietors,  apart  altogether  from  the 
question  of  death.* 

Laws  of  sucui^ssion  may  be  regarded  (1)  from  the  point 
of  view  of  the  state,  or  society  which  recognises  rights,  as 
representing  the  universal ;  (2)  from  the  point  of  view  of 
the  predecessor  who  may  be  deceased;  (3)  from  the  point  of 
view  of  the  individual  or  indinduals  who  succeed ;  and  (4) 
with  reference  to  the  rights  which  are  transferred  from  the 
predecessor  to  his  successor.  These  are  generally  mnteriaJ 
rights  of  person  and  property  (implying  obligations),  and 
in  general  they  are  translated  into  an  expression  of  rela- 
tion of  the  successor  to  persona  to  whom  the  jircdecefisor 
was  related.  If  wc  view  succession  entirely  from  one  of 
■  Uolmos,  Tht  Conaiwn  law,  p.  3SS. 
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ibose  points  of  view,  vithout  keeping  the  otheis  at  the 
same  time  before  vs,  we  shall  get  only  a  partial  and 
distorted  aspect  of  the  subject.  The  only  possible  means 
of  avoiding  the  errors  which  are  so  common  in  discusaiug 
this  topic,  ia  to  remember  that  those  elements  are  com- 
bined in  point  of  fact,  and  each  must  receive  dae  weight 
in  any  attempt  to  connect  sacccssion  with  other  legal 
institutions.  As  to  the  order  of  diacua^ion  of  the  subject, 
it  is  advisable  to  commence  with  tejstate  succession,  as 
this  ifl  a  doliborato  conscious  attempt  to  heal  the  wound 
to  society  caused  by  death.  The  justification  of  this 
order  will  appear  in  the  course  of  my  discussion. 

And  (first)  wo  must  reject  such  theories  as  found 
teBtate  sacccsmon  on  the  right  of  property  in  the 
deceased.  This  is  the  theory  of  Grotius,'  and  the 
common  English  theory,  and  that  which  has  most 
profoundly  affected  English  legialatiou  on  the  subject.'' 
The  assumption  mode  by  those  who  adopt  this  theory  is, 
that  a  mortis  catad  conveyance  is  e.\actly  the  same  as  a 
donation  inter  vivos.  Now  this  is  not  so.  In  the  latter 
ease  the  person  conveying  does  not  lose  the  power  of 
eojoymoit,  while  he  does  so  in  the  cose  of  a  testamentary 
coDTcyance.    The  right  of  disposal   is  andoubtcdly  a 

*Sm  Abreiu,  toL  U.,  p.  39S,  where  tho  nipporUTS  of  thu  ▼!«« 
■ra  TtSemd  to,  mud  the  aabj«ct  tuUy  diMUmeil.  TbU  U  alas  FroC 
LorhMr'a  via*,  Jmalituim  o/lauilt  mL),  p.  181  (Snd  td.),  p.  234. 
OoBpin  PnffnMlorC  As  Jvn  Xaitira  it  6'tfnliMm,  bk.  iv.,  cbnp,  x., 
■od  BttfacjiWi  DOtea  tbenon. 
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result  of  the  right  of  property.     But  how  far  does  this 
go?     I   have   already  pointed   out   that  a  mau  haa  no -J 
right  to  give  away  his  whole  property  and  leave  himself 
an  object  of  charity  in  the  world,  and  yet  we  must 
maintain  this  if  we  say  that  a  testamentary  conveyance 
is  a  transaction  inter  vivos.     Writers  adopting  this  view 
have  no  doubt  been  misled  by  the  fact,  to  which  I  shall'  M 
allude  presently,  that  in  early  Roman  law  mortis  catitd  ■ 
conveyances,  as  we  understand  them,  were  unknown, , 
and  also  that  in  Scotland  a  conveyance  of  heritable  (real)  J 
property  was  unknown  till  1868.    Before  that  date  ibH 
was  necessaiy  that  a  testator  should  convey  de  presenti.^ 
And  when  we  consider  the  old  law  against  death-bed  I 
deeds  repealed  in  1871,  it  is  evident  that  a  truly  mortia^ 
causd  conveyance  of  heritage  was,  if  not  prohibited, 
discouraged  by  the  law  as  far  as  possible.     In  practice, 
however,  lawyers  overcame  those  restrictions  by  granting 
absolute  conveyances,  with  a  reservation  of  life-rent,  and 
a  dispensation  with  delivery  of  the  deed.     As  soon  as 
this  device  was  hit  upon,  we  had  mortis  camd  settlements 
in  fact,  and  the  Titles  to  Land  Act  of  1868  only  logically 
carried  out  what  was  the  common  practice  by  changing 'J 
the  form  of  conveyance  into  one  purely  testamentary— 
another  example  of  the  amendment  of  legal  forms  by  I 
legal  fiction  prior  to  legislation.     But  if  we  take  mortiB  \ 
aiusd  donation,  where  the  corporeal  transference  ia  com- 
plete, we  shall  sec  it  ia  essentially  different  from  an  inter 
vivos  conveyance.    A  mau  conveys  his  property  mortit 
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causd,  or  by  will,  for  the  very  reason  that  he  can  no 
longer  use  it.  "ile  gives  it  away  because  ho  b  no  lougcr 
proprietor.  If  he  could  keep  it  for  ever  he  would,  and 
it  ia  very  much  against  bis  will  that  he  parts  with  it.  A 
nun  often  dies  to  all  int£Dts  and  purposes  long  before 
the  breath  leaves  his  body,  and  so  among  the  Hindoos 
old  men  were  expected  to  retire  into  a  private  religious 
life.  Our  own  lawB  recognised  that  fact  in  the  law  of 
daatb-bed,  and  the  English  law  of  Afortmain  and  the 
Roman  laws,  which  forbade  men  to  fic|uander  their 
property  in  proepect  of  death,  to  the  prejudice  of  their 
bcirs,  all  point  in  the  same  direction.  There  is  an  essen- 
tial diflTerence  between  an  unconditional  conveyance  by  a 
man  In  health  and  vigour,  and  a  conveyance  by  a  man 
who  lets  a  thing  drop  from  his  fingers  because  he  can  no 
longer  hold  it.  We  may  admit  that  figuratively  in  both 
cases,  the  one  proprietor  expires,  qud  proprietor,  before 
the  other  comes  into  life;  but  there  is  this  essential  differ- 
enoe  that  in  the  case  of  conveyance  intuitu  mortis,  the 
pcnon  u  well  as  the  proprietor  expires,  and  he  can  never 
be  proprietor  again,  and  he  knows  and  feels  this  too. 
The  mere  fiict  of  the  breath  leaving  a  man's  body  has 
little  to  do  with  the  question.  Take  the  two  following 
cases : — A  man,  a&er  making  a  gift  of  a  ring  to  a  friend, 
suddenly  falls  down  and  expires.  The  man  was  appar- 
ently in  perfect  health,  and  if  he  bad  lived  for  fifty  years 
ooold  not  have  revoked  that  gift  Again,  suppose  a  man 
^Xuigi  gives  a  ring  to  his  friend  mortis  causd,  or  tells 
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him  to  tike  it  in  the  event  of  his  death.  Here  the  recovery 
of  the  man  would  revoke  the  gift.  If  the  man  diea,  ju3t 
as  ho  hands  over  the  ring,  we  have  a  case  apparently 
simikr  to  the  last,  hut  only  apparently.  And  the  dis- 
tinction is  this,  that  the  former  conveyance  was  made 
■without  reference  to  death ;  the  latter  was  caused  by 
death,  and  but  for  death  would  never  have  taken  place. 
Barbeyrac  quotes  a  passage  from  Pindar,  where  he  very 
candidly  states  that  it  is  "  very  detestable  "  for  a  dying 
man  to  see  his  wealth  passing  to  another  owner.' 

It  is  objected  that  a  testamentary  deed  refers  to  the 
future,  and  it  is  only  by  a  fiction  it  can  be  made  dc 
preacTili.  But  a  will  should  always  be  executed  with 
reference  to  the  state  of  a  man's  affairs  at  his  death, 
and  when  a  great  change  takes  place  in  his  affairs,  every 
sensible  man  makes  a  new  will.  Thus  a  rational  will, 
instead  of  being  a  future  deed,  will  always  be  the  most 
reasonable  and  wise  provisions  the  deceased  would  have 
made  if  he  could  have  given  a  clear  judgment  in  articulo 
mortis.  We  must  beware  of  confusing  a  will  with  a  con- 
tract, to  pay  or  convey  at  a  future  time  certain  to  come ; 
and  much  more  with  a  contract  which,  though  present  in 
form,  may  have  to  bo  performed  at  a  future  date.  As 
to  this,  it  is  sufficient  to  point  out  that  in  an  inter 
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vivos  transaction,  which  is  not  to  be  execatcd  at  a  futii 
date,  the  present  is  of  the  essence  of  the  transaction,! 
vhilo  in  a  mortis  catud  transaction  tlio  futuro  is  of  thai 
essence.     In  the  fonuer  caso  the  trausuclion  would  bo  I 
carried  out  at  once  if  it  were  possible,  and  in  any  evcntJ 
at  the  dote  fixed.     In  the  latter  the  performance  is  put  1 
off  as  long  as  possible,  au<l>  ^  far  as  the  granter  of  the 
deed  is  concerned,  may  never  come,  because  "  7iemo  tarn 
aenex  esty  quin  puiei  se  anttum  vivere  posse ;"  and  it  ha 
could  BO  atnuigc,  the  period  of  execution  would  never 
come.    Id  obligations  undertaken  at  a  date  long  distant, 
or  which  in  modern  law  do  not  fall  by  the  death  of  the 
obligant,  there  is  implied  &  higldy   developed   law  of 
succession.     J/the  estate  of  the  vbligard  ur  solvent,  bis 
heir  undertakes  liability;  and  if  it  is  not  so,  the  obliga- 
tion will  rank  on  the  estate  as  a  debt.     If  there  is  no 
estate  the  obligation  is  valueless.     It  is,  therefore,  reason- 
ing in  a  circle  to  explain  the  law  of  succession  by  saying  J 
that  every  obligation  may  possibly  be  carried  out  afterl 
death.     Such  a  statement  presupposes  the  law  of  succea- 
uon.     Wo  are,  therefore,  com  pulled  to  accept  the  emphatic 
■Utcment  of  Hegel  that  "  the  mere  direct  caprice  of  the 
deceased  cannot  be  made  the  ground  of  the  right  of  test- 
ing." '     Befoie  leaving  this  I  may  note   I^eibtiitz's  most 
ingenious  theory  that  as  the  soul  is  immortal,  the  deceased 
Btill  continues  proprietor,  and  we,  therefore,  pay  deference 

>  yattirrteiJ,  g  180.     Sm  TmxlcU'nWrg,  yatumchi,  [i.  306, 
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to  hie  wishes  espressed  in  a  will.  But  CundUng's  objec- 
tion seems  fatal — "  Non  constat  utrum  anima  sit  damuata 
ausecua:  quis  autem  daiunatje  animie  voluntatem  cen- 
Beat  exequendam  1 " '  It  must  be  admitted,  however, 
that  there  is  some  historical  foundation  for  Leibnitz's 
view.  The  modem  will  seems  to  ovfg  its  origin  to  the 
church ;  and  its  principal  object  was  to  make  provision 
for  the  saying  of  masses  for  the  soul  of  the  deceased.* 

For  the  same  reasons  we  must  reject  theories'  which 
found  the  rules  of  intestate  fiuceessJon  on  the  presumed 
intentions  of  the  deceased  if  he  bad  made  a  will.  This 
case  is  a  furliori  of  the  last.  If  we  do  not  respect  a 
man's  will  merely  on  the  ground  of  his  being  proprietor, 
rauch  less  do  we  consult  his  presumed  wishes  when  he 
is  dead.  He  can  do  nothing  for  his  successors.  All  they 
can  do  for  him  ia  to  bury  him,  "  for  we  brought  nothing 
into  this  world,  and  it  is  certain  we  can  carry  nothing 
out."  The  only  point  of  dispute  appears  to  be  as  to 
the  rate  at  which  his  mortal  remains  should  be  oxidised. 
It  is  even  a  question  if  he  is  entitled  to  bequeath  his 
body  for  scientific  purjioses.  The  division  of  his  pro- 
perty is  tlie  concern  of  his  successors,  and  not  of 
the  deceased.  This  is  recognised  by  the  Movable 
Succession    (Scotland)  Act  of  1855,  as  well  as  by  the 

'  Ahrons,  iL,  p.  301  ;  Puffendorf,  Lt  Droit  do  la  Suture,  dre. — 
Note  hy  Barheync,  iv.,  10,  4,  n.  (4). 

*  Maine,  taw  and  Ctuton,  p.  79. 

*  E.ff.,  GratiuR,  dtJ.B.fl  P.,  ii.,  7,  3— cHUoumkI  by  Bynkenhoek, 
Oli»ervatiimtt  JurU  Romani,  iL,  1. 
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English  Statute  of  DUtriliutioDS.  These  acts  wore 
intciuled  to  make  a  more  just  distribution  of  the  estate 
of  a  doccasod  person,  and  the  wliole  scope  of  the  acts 
has  reference  to  the  claims  of  the  survivors,  and  not  to 
the  presumed  wishes  of  tbo  deceased. 

TVfl  must  also  reject  the  old  theory  which  made  a 
man's  property  at  his  death  a  res  nuiliua,  which  the  first  i 
occupier  would  then  be  entitled  to  step  in  and  appt-o-  J 
priate.  The  objections  to  this  theory  arc  historical.  It 
docs  not  ejcpliun  wLy  the  nearest  relatives  are  preferred. 
But  it  has  been  observed  that  there  are  traces  of  this 
idea  in  the  Roman  possessio  -pro  herede^  and  the  custom 
which  is  said  to  prevail  in  Rome  when  a  cardinal  dies,  of 
tbe  common  people  rushing  into  his  house  and  liikiDg 
away  anything  that  is  not  previously  set  aside.'  The 
6r8t  interference  of  the  state  in  point  of  form  might  be 
to  protect  this  occupier — to  prohibit  others  from  inter- 
fering with  him,  in  order  merely  to  preserve  "  the  king's 
peace."  But,  as  in  otlier  cases,  this  external  form  must 
ultimately  yield  to  forms  whi<:h  attempt  to  determine  the 
Bubetantial  rights  of  parties  on  some  other  ground. 

In  point  of  fact  our  modem  law  of  succession  has  taken 
its  rise  in  tbe  family.*  In  early  times  the  {amily  was  a 
corporation,  and  there  would  bo  no  change  in  the  posses- 
lioD.     The  property  would  bo  the  same,  and  tbe  members 

•ZospO,  JtiektajAilM(fpkU,  fk  313. 
'Hr.  Mmgta  ahava  th'a  eaunetrtioa  of  Lho  fkmil^  aiul 
to  hsTvbeeo  naiTemL— ilnn«nl  Soeialj/,  pp.  15,  £36,  Ac 
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would  have  the  same  relation  to  it  as  they  had  during 
lifetime  of  their  ancestor.  This  has  been  abundantly 
illustrated  by  Sir  Henry  Maine.  And  so  at  an  earlier 
stage,  when  cliildren  were  regarded  as  related  only 
their  mother,  at  her  death  her  property,  being  owneriei 
would  go  to  her  tribe  or  her  children.  But  as  we  have 
seen  already,  the  true  modem  family  only  appears  when 
the  children  are  recognised  as  belonging  to  the  father, 
even  though  it  is  merely  as  property.  A  fine  example  of 
how  naturally  this  state  of  society  would  arise  is  furnished 
by  the  Scotch  case  o(  Aitckison  v.  A  itch  iaoii,  ia  1877,^ 
where  a  family  carried  on  a  confectionery  business  for  a 
great  number  of  years,  just  as  their  father  had  done,  and 
continued  to  live  together  without  dividing  their  father's 
means.  In  sueh  a  ease  there  is  no  real  change  of  posses 
Kon.  Each  member  of  the  family  is  apro  indimo  pro- 
prietor. When  he  dies  his  rights  accresce  to  the  rest.  In 
the  modem  Scottish  rules  of  intestate  succession  we  have 
still  traces  of  this  common-property  idea.  The  commumo 
bomtrum  is  expressly  abolished,  but  when  a  paterfamilias 
dies  his  wife  gets  one-third,  or  one-half,  if  there  are  no 
children — Ihejtis  rdidtis — the  share  which  slie  presumably 
enjoyed  during  her  husband's  life.  The  children,  in  liko 
manner,  get  another  third  under  the  name  of  legitim;  and 
hsily,  the  third,  ot  half,  which  the  deceased  presumably 
enjoycd,and  Bignificantly  called  f/(«  dtud'sjmrt,  is  the  ahar-) 
ofwhichaloneheisentitled  to  dispose  by  will.  The  widow '< 

'  Court  ofSesaion  Cases  (tth  Her)  iv.,  899. 
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third,  under  the  English  Statute  of  Distrilmtiona,  is  cvi-] 
dciiUy  txirrowcd  from  the  same  source.  I  have  already 
pointed  out  that,  while  recent  legislation  has  t<?Qdcd  to 
break  up  the  family,  by  making  the  wife  independout  of  hor 
husband,  the  Married  Woman's  Property  (Scotland)  Act  of  "I 
1 881  liaa  created  a  new  family  with  the  wife  at  its  head,  by 
givmg  tho  huaband  and  the  children,  on  her  decease,  the 
same  rights  as  she  and  they  would  have  on  his  decease. 

A    law  of   succession   in   it^    primary  aspect  is  aaJ 
attempt  to  reconstruct  tho  family  when  broken  by  thai 
death  of  the    paterfamilias.     This   is  accomplished  hy 
tho  appointment  of  guardians   (tutors  and  curators)  tarn 
the    children,    and    in     earlier  times   to  the   wife  also,! 
Wo    Botnetimcs   find  an    attempt    to  antiripato   dcatiil 
hy   breaking   up   the    family   during   the    father^   Iif»^l 
time,  as  in  the  parable  of  the  Prodigal  Son  given  by  St. 
Luke.     Among  the  Hindus  it  appears  customary  for  thfti 
father  to  retire  into  rehgious  life.*    This  is  a  means  ofg 
obviating  the  necessity  of  a  law  of  succession  ;  but  it  i 
apparent  it  can  only  apply  where  sons  have  grown  to' 
manhood,  and  it  cannot  apply  to  infant  children.     It  is  a 
r  principle  which  applies  in  the  contracts  of  modcru  « 
intile   firms   which    provide   for  the  capital    of  * 
ring  or  insolvent  partner  being  [Kiid  out     When  anl 
d  aan  retiica,  and  leaves  hia  sons  in  a  businesa,  undei 
I  obligatioa  gradually  to  pay  out  his  capital,  it  is  thu) 
only  another  phase  of  the  law  of  succession. 
>  MoIds,  lav  ami  Ctutom,  p.  IS:!. 
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The  distribution  of  an  estate,  as  I  have  observed, 
matter  which  beloDgs  to  the  survivors  and  to  the  state,  and 
not  to  the  deceased.  Property,  as  we  have  seen,  enables  the 
individual  to  realise  his  personality,  and  if  a  person  hi 
been  in  joint  possession  of  property,  it  would  be  a  grievoi 
wrong  to  deprive  him  of  it,  on  the  death  of  another,  who 
was  nominally  sole  proprietor,  but  really  only  a  joint 
owner.  The  stote,  therefore,  divides  the  property  among  (1 ) 
those  who  stand  in  need  of  property  for  physical  subsist- 
ence, as  infant  children  and  aged  parents  ;  and  (2)  those 
who  will  most  miss  the  presence  of  the  deceased,  and  who 
in  his  lifetime  presumably  enjoyed  his  property  along 
with  him.  It  is  evidently  a  mistake  to  put  the  rights  of 
infant  children  and  foris-familiated  children  on  the  samo 
basis.  In  the  case  of  helpless  dependents  the  state 
impose  an  obligation  on  the  heir  who  takes  the  estati 
sort  of  implied  ^ei  commissum — to  support  them  in 
fiar  as  he  is  benefited.  Such  is  the  rule  as  to  the  support 
of  unmarried  sisters  by  an  heir,  and  this  is  truly  a  part  of 
the  law  of  succession.  But  the  rules  of  distribution  among 
foris-familiated  children  and  strangers  rest  on  a  similar 
ground,  which  is  not  so  much  the  necessities  of  the  per- 
sons in  themselves,  as  the  necessity  of  disposing  of  unoc- 
cupied property.  And  here  we  may  conceive  the  two 
theories  of  the  family  occupation  of  property,  and  the 
occupation  of  the  deceased's  property  as  a  res  mUliiis 
to  coincide.  The  state  divides  the  property.  The 
near  relatives   of   the  deceased    are  probably   present 
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at    his    dcaUi.     Xa    the    individual    meoibers    of    thai 
family   recede    from   tlio    deceased  in    relatiDusliip,  the* 
probability  of    iutiomto    iutorcourso    is    more   distaiiti  1 
and  the  public  can  liiirly  claim  a  larger  share  of  the  I 
proper^.     Uence  legacy  and  succession  duties,  which  aro  I 
merely  a  means  of  giviog  the  fit«te  a  sliare  of  the  succea- 1 
aion,  varj'  from  notluug  in  the  case  of  a  husband  or  wife,  I 
to  ten  per  cent,  in  the  case  of  strangers.     The  propriety  I 
of  dividing  property  as  widely  as  possible  explains  why-l 
a  share  i£  given  to  descendants  of  deceased  representatives.  1 
But  this  idea  is  modified  in  practice  by  feudal  traditions, 
and  by  the  transmission  of  titles  of  rank.     Id  such  cases 
tiie  association  of  the  transmission  of  land  along  with  the 
title  taken  from  it,  as  we  shall  see,  gives  rise  to  the  law  of  I 
piimogcniture  and  the  exclusion  of  females.    We  may  here  I 
nitto  that  the  inheriting  of  property  earrics  with  it  the  iu-  | 
lieritauce  of  debts  and  obligations.     The  state  here  creates  I 
a  DOW  obligation  in  the  person  of  the  heir,  in  consequence  I 
of  hia  acceptance  of  his  ancestor's  property,'  with  the  i 
obvious  exception  of  cases  where  the  obhgaUon  is  entirely 
pcnooal,  such  as  paiuting  a  picture,  or  performing  a  part 
in  a  play. 

It  has  been  proposed  to  exclude  collaterals  from  succes- 
sion, ouid  aOow  it  only  to  ascendants  and  descendants.' 
Bat  there  is  often  as  much  reason  for  the  succession  of  a 
brother  or  a  nster  as  for  tiiat  of  a  foris-familiated  child. 


1  See  Iha  Seotdi  Act,  1695,  ap.  24,  k 
■  Hill's  {"oUticdt  Kamomy,  ti.,  ii.,  3. 
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Cousins  might  be  excluded,  or  put  on  the  same  footing  as 
bastard  children  by  the  present  law.  That  is  to  say,  they  J 
might  apply  to  the  crown  for  a  gift  on  good  grounds  being 
shown,  such  as  that  the  petitioner  and  the  deceased  had 
lived  in  family,  and  the  petitioner  was  dependent  on  the 
deceased  for  maintenance. 

The  interest  of  the  state  in  disposing  of  ownerless  pro-l 
perty  is  shown  by  the  provisions  of  the  French  Code  and  J 
codes  founded  on  it  as  to  the  property  of  absent  persons^  i 
and  more  recently  by  the  Presumption  of  Life  Limitation 
(Scotland)  Act,  1881.     It  is  highly  inexpedient  that  pro- 
perty should  be  allowed  to  go  to  waste,  while  peraons  who 
could  use  it  beDefici:dly  are  perhaps  in  need  of  it.     Hence 
the  state  gives  them  the  present  enjoyment  of  the  fruits, 
under  certain  guarantees  as  to  the  substance  of  the  pro- 
perty itself,  if  it  should  be  claimed ;  and,  after  the  lapse  of 
a  certain  period,  it  gives  them  the  complete  rights  of 
owners. 

The  ancient  family,  as  we  have  seen,  has  expanded  into 
the  state,  and  this  conception  has  now  given  way  to  the 
idea  that  the  human  race  is  one  family.  The  law  of 
succession  hos  progressed  in  a  corresponding  manner. 
The  state  in  succession  has  thus  come  into  the  place 
of  the  family.  In  legal  language  the  crown  is  now 
uhimuB  lucres,  in  default  of  heirs.  But  even  hero 
the  state  implicitly  recognises  a  trust,  by  making  a 
gift  to  illegitimate  children,  or  those  who  are  otherwise 
incapable  of  euccecdmg  by  the  common  rules  of  succca- 
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8ioD.  But  the  most  interesting  illustration  of  this  fact 
is  to  be  found  in  the  extension  of  the  idea  of  succession 
to  relations  between  members  of  different  states,  in 
the  application  of  the  law  of  domicile,  and  the 
rule  mohiUa  sequuntur  personam.  Here  not  only  the 
particular  state  to  whicli  the  deceased  belonged,  but 
all  civilised  states,  join  in  the  reconstruction  of  the 
particular  family.  Instead  of  each  state  distributing 
the  funds  among  its  own  citizens,  it  allows  them  to 
be  collected  aAd  sent  to  a  foreign  country  for  distribu- 
tion among  foreigners.*  German  civilians  extend  this 
principle  even  to  land,  and  Savigny  pushes  the  rule  so  far 
as  to  recognise  a  foreign  fisc,  in  case  the  deceased  died 
without  heirs.' 

The  view  of  the  risht  of  succession  above  indicated 
justifies  the  doctrine  of  ipso  jure  investiture,  w^hich 
has  long  been  recognised  in  England,  but  only  re- 
cently in  Scotland.  The  doctrine  is  embodied  in  the 
brocard  ^^mortmis  sasit  vivtim'^  The  right  of  pro- 
perty, which  is  vested  in  this  manner  may  be  as  real 
as  that  formed  by- first  occupation,  if  the  proprietor  is  sui 
juris  and  enters  on  active  possession.  But  the  doctrine 
just  refcrreil  to  goes  much  further,  and  gives  the  right  of 
pr<.»pcrty  to  unconscious  infants,  who  are  incapable  of 
fnii^eious  possession,  and  to  persons  absent  who  perhaps 

'  Mast  Flngland  be  made  an  excoption  7     Soc  the  ileciiiion  of  the 
!I'.u*-f  rif  I^^rcU  in  the  caae  of  Orr  Kwuuj  (Deer,  18i<3). 
-  <  Julhrk'H  Sariyny  (2nd  ed.),  p.  2i?5. 


die  before  they  are  aware  of  their  rights,  and  therefoi 
have  neither  the  animus  hahendi  nor  the  requisite /acfuw. 
la  the  doctrine  of  ipso  jure  investiture  therefore  unsound 
By  no  means.  We  attribute  the  right  of  property  to  su( 
■persons  as  the  infant  or  the  absentee  as  a  matter  of 
venience  and  merely  by  analogy.  What  we  really  do  is 
to  make  his  person  another  eeutrc  for  the  distribution  of 
the  succession.  It  is  essential  to  the  well-being  of  society 
that  property  should  be  as  widely  distributed  as  possible, 
since  persons  can  only  display  their  energies  and  powera 
through  it.  With  this  view  society  distributes  the 
deceased's  estate  the  moment  the  breath  leaves  his  body, 
in  order  that  as  little  loss  as  possible  may  be  felt  by 
the  community.  If  actual  po3.session  were  necessary  to 
complete  a  title  to  the  succession,  then  it  might  happen 
that  the  circle  in  which  the  property  should  be  divided 
would  become  gradually  narrower;  but  as  the  law  now 
stands,  the  circle  is  a  perpetually  widening  one.  Our 
legislature  has  thus  perlmps  unconsciously  adopted  com- 
munistic principles,  but  to  this  extent,  at  least,  their 
operation  must  be  highly  beneficial. 

What,  then,  is  the  position  of  testate  succcssiuu  ?  If 
succession  is  the  concern  of  the  state,  why  should  it  not 
lay  down  a  rigid  rule,  and  compel  every  one  to  obey  it  1 
And  why,  on  the  contrary,  is  such  deference  paid  to  the 
wishes  of  a  dead  man,  embodied  in  a  testament?  As 
Sir  Henry  Maine  pomts  out,  our  notion  of  a  will  is  quite 
different  from  the  ancient  fioman  one.     With  the  Romans 
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it  was  nscd  for  tfao  purpose  of  naming  and  pointing  out 
tbo  legal  beir ;  with  as  it  is  intended  to  modify  and 
change  the  regular  rule  of  succession.  Tbe  Roman 
tiatator  was  not  allowed  to  disinherit  his  heir.  The 
modem  testator  has  absolute  power,  except  within  certain 
narrow  limitfl.  But  though  thoy  appear  to  be  so  different 
in  tlioir  aim,  the  result  is  the  same.  It  is  the  state 
which  regulates  and  divides  the  succession.  The  Romans 
pointed  out  the  natural  heir  and  protected  him.  The 
modems  aasumo  that  each  individual  in  tlic  state  who 
has  amassed  a  fortune,  or  who  has  the  power  of  holding 
it  rationally,  is  a  competent  judge  as  to  who  should  have 
the  power  of  possesaing  it  after  his  deatb.  Tbo  state 
aaks  his  opinion.  He  expresses  it  in  the  form  of  a  will. 
It  in  general  pays  so  much  respect  to  his  opinion,  that  it 
win  refuse  to  interfere  with  it.  But  in  order  to  have  a 
reliable  judgment,  the  testator  must  be  free  from  tbe 
9  of  fraud  and  violenca  He  must  be  sane,  and 
of  bis  fiu:ultiefl,  and  the  test  of  sanity 
which  is  rorinired  for  making  a  will  is  much  more  strict  than 
that  applied  in  criminal  law.*  In  Scotch  law  the  legis- 
lative powen  of  tbe  deceased  are  restricted  in  movables 
to  tlic  one-third  or  ono-halC  called  tbo  dead's  part — tbo 
shore  wbicb  we  have  seen  is  set  free  by  the  owner's  death. 
In  England,  however,  the  freedom  of  testing  is  much 
greater.  The  idea  of  property  is  carried  much  fhrtlier 
than  in  Scotland,  where  we  bave  still  a  tradition  of  tfao 
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common-property  idea,  which  was  the  basis  of  the  Rom 
law.' 

Looking  at  a  will  from  this  point  of  view,  the  maki 
of  one  appears  to  be  an  important  public  duty.  It  is  a 
right  which  every  person  enjoys  not  merely  because  ho 
is  proprietor,  but  much  more  because  he  is  a  person, 
endowed  with  rational  will,  and  a  judgment  which 
the  state  can  entrust  with  legislative  functions.  If 
the  ancient  arrofjatio,  done  in  presence  of  the  assembled 
comtlia,  was  a  legislative  act,  no  less  is  every  will  now- 
a-days  equivalent  to  an  act  of  parliament  laying  down 
the  rule  of  succession  for  the  special  case  in  rjueation.  It 
is  such  considerations  which  justified  the  recently 
abolished  diiferentiation  of  rates  of  duties  on  testate  and 
intestate  succession,  to  compel  a  man  as  far  as  possible 
to  make  a  will.  There  is  always  a  possibility  of  the 
ordinarj'  rules  of  succession  being  inapplicable  to  special 
cases,  but  if  a  person  makes  a  will,  there  is  a  strong  pre- 
sumption in  favour  of  his  judgment  It  is  the  experience 
of  every  practising  lawyer  that  intestate  succession  is 
often  UDfatisfactory.  There  seems  always  to  be  some 
claimant  who  has  a  legal,  but  no  erjuitable  claim,  and 


'  Mr.  Digbjr  ([aotDB  bd  cutmple  of  a  will  o{  /oUlajid  in  England, 
in  the  form  of  a  nominntion  of  an  tietr,  and  a  requret  to  the  Icing 
that  ho  would  allow  liim  to  hold  the  property, — Uislory,  o/tht  Law 
tff  Jltal  ProjMrty,  p.  7.  Tbia  ia  the  form  adopted  for  testAmenbi 
d««ling  with  monvya  paywble  by  friendly  socictios,  doposita  ia 
■svtugs  banks,  iba  Bm  Tba  Provideul  Nominationa  Act  (1S83)> 
46  and  47  VioL.  cap.  47,  f{  S  and  8. 


^\  ho  would  have  been  passed  over  in  a  will.    Many  people  1 
get  money  by  intestate  sacccssion  who  would  be  better 
without  it,  and  to  whom  no  one  would  have  left  it  by  will 
It  has  fiometimcii  happened  that  a  sudden  windfall  of 
fortune  has  transformed  an  honest  and  useful  day-labourer  I 
into  a  dissipated  and  pernicious  idler.    A  judicious  and  ' 
justly  framed  will  should,  therefore,  carry  out  the  Roman 
i<lcal,  and  favour  the  true  heir,  instead  of  disinheriting 
him.     It  is  only  whore  a  will  is  arbitrary,  and  is  an  abuse 
of  the  privilege,  that  it  can  give  rise  to  heart-burnings 
and  disputes. 

The  law  of  entail  is  an  extension   of  the  right  of  J 
testing.      It   bad  its  origin   in   personal  vanity- 
desire  to  attain  immortality.     It  is  the  modem  counter- 
part   of    ihu    ancient    Egyptian    practice    of    embalm- 
ing the  body  of  the  deceased.     Entails  were  only  reco^  J 
nised  by  the  I^islature  on  false  theories  as  to  the  nature  I 
and  rights  of  property,  and  from  the  moment  the  law! 
was  recognised,  lawj'crs  set  themselves  to  defeat  it  byl 
every  means  which  their  ingenuity  could  invent.    jVndl 
lastly,  the  legislature  has   stepped  in   and    has    been  I 
gradoaUy  relaxing  the  fetters  imposcil  on  property  by  thial 
means.    The  princijuil  objections  to  the  law  of  entail  ii 
the  following  ;  (First)  It  attaches  undao  importance  to  i 
wishes  and  aspiratious  of  testators.     It  rccogutscs  < 
which  go  quite  beyond  the  legitimate  functions  of  testa 
meats,  because  men  can  only  pass  a  judgment  on  people 
whom  they  know.   Further  than  that  their  views  are  worth- 


leas,  and  the  state  is  uot  bound  to  pay  any  deference  to  them. 
Thus  the  provision  of  the  Entail  Amendment  (Scotland) 
Act  of  1868,  restricting  the  life-rents  of  movables  which 
may  be  created  to  persons  in  life  at  the  date  of  the  deeds 
creating  them,  is  quite  in  accordance  with  the  viewa  I 
have  laid  down.  But  (secondly)  an  entail  is  an  insult 
to  the  successors  of  the  entailer.  It  limits  their  person- 
ality and  reduces  them  to  the  status  of  infants.  At  the 
best  it  is  an  attempt  to  create  a  permanent  endowment 
for  persons  who  may  turn  out  worthless  members  of 
society.  If  there  were  no  fears  as  to  their  vvorthlessueas, 
an  entail  would  be  unnecessary.  But  the  entailer  cannot 
trust  his  posterity  to  remember  and  pcr])etuate  his  good 
name,  and  he  tJierefore  trusts  to  his  land  to  do  it.  A 
common  charitable  institution,  since  it  affects  a  wider 
class,  often  docs  good.  But  when  we  see  the  abuses  which 
creep  in  even  there,  and  what  unworthy  characters  oflen 
receive  the  bounty  of  the  testator,  we  must  admit  how 
much  greater  Ls  the  danger  when  the  object  of  charity  is 
a  single  individual.'  (Thirdly)  Closely  connected  with 
this  is  the  objection  that  entails  are  a  wroiig  to  the  state. 
The  property  which  should  enable  the  members  of  the 
state  to  energise  is  thus  cut  off  from  commerce.  The 
state  loses  not  only  the  full  benetit  of  the  services  of  the 
heir  of  entail,  but  also  of  those  who  are  debarred  from 


I  If  out.door  relief  nnder  the  PoorLnw  Aut  |iau[H-risM  tb« 
muRcIo,  uiUiled  uUtca  iMU]K-ruo  the  bnun  of  tbo  ouimtiy.  Both 
might  thorelbre  be  ■*«>ltf*'— *  in  one  Act. 


utjliaing  thoir  fiill  energy  from  want  of  ])ropert]r. 
Property  is  not  only  a  result  but  utso  a  condition  of 
pononality,  and  erciy  obstacle  put  in  the  way  of  human 
beings  acquiring  property  prevents  Borae  one  from  attain- 
ing perfection  as  a  human  being,  and  inflicts  injury  on 
the  human  race.  The  law  of  entail,  which  owes  its 
existence  merely  to  a  false  analogy,  is  thus  unsound  in 
its  origin  and  pernicious  in  its  effects ;  and  it  is  satis- 
factorj"  to  See  that  the  struggle  against  it,  which  has  been 
carried  on  so  long  both  by  common  law  and  statute,  will 
soon  result  in  its  complete  abolition. 

JIany  of  thoHc  objections  apply  to  the  tying  up  of  pro- 
perty in  mortmain  for  particular  objects.  I  have  already 
indicated  that  it  would  be  more  satisfactory  if  public 
institutions  could  bo  maintained  by  subscription  or  taxa- 
tion (legalised  subscription)  than  by  endowment'  In  the 
former  case  the  public,  cither  directly  or  through  Par- 
liament, has  more  control  over  the  institution.  In  the 
Utter  it  may  become  a  close  corporation  living  on  its 
property  and  defying  public  opinion.  Wills  leaving 
eodovments  should,  therefore,  always  make  provision 
for  their  Teviaal  from  time  to  time.  Out  present  ten- 
dency is  to  sboir  too  great  deference  to  foolish  wills. 

The  Uw  of  primogeniture  and  the  preference  of  males 

over  females  in  sacCGBsion  in  land  are  generally  associated 

with  the  law  of  entaiL     It  has  been  attempted  to  justify 

ihcso  miss  on  the  ground  that  men  have  more  power  and 

)  r.  144,  wupn. 
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capacity  than  women,  and  tbc  eldest  son  baa  more  power 
and  capacity  tlian  the  youuger  oues.  But  this  explana- 
tion fails  wiieu  we  apply  it  to  tlie  case  of  a  son  of  an 
eldest  son  excluding  his  uncles,  or  the  daughters  of  an 

.  eldest  son  succeeding  in  the  same  circumstances.  We 
onot  explain  those  rules  without  reference  to  their 
flry.  As  an  historical  fact,  propert}"  in  land  is  a  vei-y 
late  idea,  and  as  Sir  Henry  Maine  has  shown,  the  rules 
of  succession  referred  to  have  beeu  borrowed  from  the 
rules  of  succession  to  titles.  This  may  enable  us  to  see 
some  reason  in  primogeniture  and  the  exclusion  of 
females — which  are  an  entail  ex  lege — as  well  as  in  entail 
proper  which  arises  ex  contractu  or  ex  testamento.  If  the 
law  of  succession  is  to  repair  the  loss  indicted  upon  a 
community  by  the  loss  of  one  of  its  members,  then  these 
rules  would  be  neceasaiy  for  the  nobility  and  holders  of 
hereditary  titles,  otherwise  we  might  have  a  very  poor 
nobleman  succeeding  a  very  wealthy  one.  The  estate 
might  be  divided  ot  sold,  and  there  would  be  no  con- 
tinuity in  the  position  of  the  holders  of  the  title.  Sucb 
considerations  have  in  recent  times  weighed  with  persons 
to  whom  titles  were  offered.  If  the  younger  members  of 
the  family  get  a  good  education,  and  a  profession,  or  a 
provision  of  some  kind,  they  may  have  a  more  enviable 
position  than  the  eldest  son.  It  would  be  most  unfair  to 
1  to  give  him  the  burden  of  keeping  up  a  position,  and 

Pgivo  him  only  such  a  provision  as  his  younger  brothers 
and  sisters,   who   had  no    similar  position  to  sustain. 
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Paine's  tiiados  against   primogonitaro,*  apart  from   hn 
attacks  on  the  Iloose  of  Lorcls  itself,  are  tLiu  for  tb< 
most  part  ont  of  place.     If  the  rale  to  its  present  fonail 
were  abolisticil.  it  n'ouU  lio  ueccssorj  either  to  make  a 
epocial  provision  for  the  eldest  sou,   if  au  Iicrcilitar} 
atistncrocy  continued  to  exist,  or  tt  might  be  found  nocea-1 
Baxy  to  enforce  more  strictly  u  rule  that  a  peer  who  did 
not  possess  a  certain  income  should  be  suspeuded  from 
sitting  in  the  House  of  Peers.'    The  law  of  entail  is  a 
proof  that  the  right  of  testing  would  obviate  many  of 
those  disadvantages.     As  for  commoners,  it  ii;  so  Tery  j 
unusual  for  them  to  die  intestate,  that  the  law  of  primo'l 
gcuitaro  can  liarJly  cause  any  inconvcuicncc.    But  to^ 
adopt  a  law  which  would  compel  subdivision  would  be 
absord.     In  France  the  rule  of  subdivision  is  e\'idcutly 
a  port  of  a  system  in  a  highly  centralised  state,  which 
cannot  trust  the  &ccdom  of  its  individual  citizens.    But 
in  this  country,  where  each  citizen  has  a  share  in  imperial 
and  municipal  legislation,  his  Illative  powers  ore  com- 
pleted by  the  right  oftesting  or  legislating  for  his  family. 

It  is  intereatiug  to  note  simultaneously  with  the  devel- 
opment of  the  interest  of  the  state  in  succession,  the 
gndoal  exclusion  of  the  rights  of  the  church.  In  andeut 
Roman  Paganism  and  medieval  Catholicism  the  chums  of 
the  church  wore  paramount,  but  now  the  church  is  alto- 
gether ousted  by  the  state,  and  tlie  last  vestige  of  Its 

'  SigliU  ^ilw  (!Hli  ^),  pttrt  t.,  p.  4S. 
*  St«phco'i  C«mmmlaritl^  vol.  U.,  p.  617. 
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former  authority  in  Scotland  waa  obliterated  by  tho 
merging  of  the  duties  of  the  Commissary  Clerk  in  thoso 
of  tie  Sheriff  Clerk  by  the  Sheriff  Courts  Act  of  1876. 

In  passing  T  would  observe  that  in  the  law  of  succes- 
sion we  have  the  four  moments  to  which  I  have  so  often 
referred  : — (1)  A  de  facto  existence  of  a  person,  who 
must  survive  the  testator  or  predecessor  for  a  moment  at 
least;  (2)  consciousness,  which  is  absolutely  presumed ; 
(3)  the  state ;  and  (4)  a  right  conferred  by  the  state,  or 
recognised  by  it — even  apart  from  the  actual  consciou 
neas  of  the  individual  in  certain  cases. 

In  conclusion,  I  would  point  out  that  we  cannot  i 
regard  succession  as  merely  a  transference  of  property 
from  one  man  to  others.  Property,  as  we  have  seen,  is 
merely  a  form  in  which  personality  clothes  itself.  Wo 
can  no  more  regard  the  man  who  enjoys  the  wealth  of  a 
dead  man  as  his  "sueeeasor"  than  we  can  regard  a  c 
as  the  successor  of  tho  sheep  and  oxen  he  cats,  or  1 
peasants  who  eat  the  grain  which  grows  on  the  fields  c 
Waterloo  or  Gravelotte  as  the  successors  of  the  soldiei 
who  fell  tJierc  Modem  law  strives  to  make  the  law  i 
succession  a  succession  to  rights  and  obligations — a  i 
coOBtruction  of  relations,^  of  which  property  is  merely  i 
accidental  concomitant.  This  is  the  explanation  of  t 
fact  alluded  to  above,  that  laws   of  succession,  such  i 


■  Im  this  not  the  import  of  llie  old  form  of  usigiution  whj 
"ungnod  the  peraou  into*  tlie  right,  uid  ■■  anrrogftted  mad  tatx 
tut«d"  bint  for  tho  auigner  I 
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primogeaitura  aod  tho  exclusion  of  females,  which  arc 
primarily  Uwa  of  succeasion  to  office,  become  Bubsc- 
(jucutly  Uws  of  succession  to  propciiy.^  And  fiirther, 
in  tho  reverence  pud  to  a  man's  will  for  centuries  after 
his  death,  and  in  the  rights  attributed  to  future  genera- 
tions of  beneficiaries,  we  see  another  example  of  the 
rocogniscd  dignity  of  person  in  the  individual. 

In  this  yiew  the  law  of  succession  is  only  a  phase  of  a 
wider  movcRicnt  which  has  been  going  on  from  time 
immemorial  even  between  nations.  A  nation  like  Eng- 
land most  change,  but  there  is  a  unity  in  its  history 
for  many  centuries.  The  succession  here  is  tho  siime 
AS  that  of  any  living  oi^anism.  But  nations  may 
die,  like  ancient  Greece,  or  Borne,  or  Judea.  and  leave 
bdiiud  thorn  a  rich  heritage  to  be  taken  up  by  other 
nations  in  the  world.  The  bodies  poUtic  are  decomposed, 
and  their  names  only  are  left  But  their  literature,  their 
art,  their  laws,  their  religion,  embodied  in  external  forms, 
havo  become  the  property  of  other  nations,  and  have 
awakened  in  them  a  new  life  There  may  be  nations 
which  poeaeflB  such  things  in  the  same  sense  as  the  earth, 
in  which  treasures  of  art  are  buried,  poeeesses  them.  Bat 
the  tme  pDBBeBSon  are  the  true  successorB— thow  whose 
spirit  finds  some  expression  of  its  inmost  thought  in  such 
remoinfl  of  antiqui^' — tliose  who  feel  themselves  at  one 
with  the  past,  and  yet  look  forward  to  tho  goal  of  human 

(Sm  Coolaagt*,  Zm  Cttf  Anli^f,  bk.  ii.,  cUp.  vij.,  u  to  tha 
nUtloa  bitwMa  wonkip  uui  lh«  truLuuHion  of  propoi^. 
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perfection;  who  not  only  reverently  preserve  the  remains 
of  the  past,  but  hand  down  to  their  posterity  a  still  more 
glorious  heritage.  In  its  lowest  form  it  is  a  transmission 
of  mere  physical  existence,  with  a  gradually  accumulating 
store  of  instincts  and  habits.  The  transmission  of 
accumulated  material  wealth  indicates  a  higher  stage. 
In  its  highest  development  the  succession  becomes 
spiritual,  until  it  appears  to  transcend  material  things. 
The  most  precious  bequest  to  posterity  is  a  higher 
civilisation  than  the  predecessor  received.  Law,  how- 
ever,  deals  with  this  movement  only  between  individuals, 
and  small  groups  of  individuals,  and  in  general  only  with 
reference  to  property  and  material  rights.  Mankind,  in 
development  and  as  coexisting,  is  a  unity.  International 
law  strives  completely  to  formulate  the  unity  of  mankind 
in  space;  the  law  of  succession  strives  partially  to  do  the 
same  in  time. 


•""^ 


LECTURE    XL 


PERSON. 


What  is  the  idea  of  right?  In  the  five  preceding 
IcctuFcs  I  have  been  examining  the  answer,  that  rights 
and  obligations  spring  from  the  relations  of  men.  Wo 
have  seen  men  are  related  as  indi\nduals9  then  in 
families,  clans,  tribes,  and  states;  and  finally,  as 
an  organic  whole,  in  the  conception  of  humanity,  in 
which  each  individual  is  both  ruler  and  ruled — both 
master  and  ser\'ant  We  have  seen  each  of  those 
groups  in  succession  asserting  and  enforcing  the  rights 
of  the  individual,  either  against  other  groups  or  in 
relation  to  his  own  group.  We  might  thus  construct 
a  complete  code  of  positive  law  by  showing  what  rights 
the  state  or  humanity — I  might  ahnost  say  the  jus 
gtfUium — ^will  recognise.  But  there  is  a  converse  side. 
We  may  regard  the  indiWdual  as  expanding  and  bursting 
the  fetters  of  the  lower  groups — freeing  himself  from  the 
family  and  appealing  to  the  state,  rebelling  against  the 
ittate  and  ap^KUiling  to  humanity.  And  in  this  way  we 
mi^ht  make  a  code  of  the  rights  claimed  by  the  individual 
which  would  correspond  exactly,  like  the  counterpart  of 
a  seal,  to  the  former  code  constructed  from  the  side  of 
the  universal.     The  question  is  not  finally  answered  by 
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saying  rights  spring  from  relations,  because  a  fortboi 
question  suggests  itself.  Is  there  not  something  in  thi 
nature  of  the  mdimdtiol  which  generates  law? 
the  individuals  must  be  self-conscious  persons,  and  this 
element  is  as  essential  as  the  relation.  The  persons  are 
nothing  apArt  from  the  relation,  but  the  relation  taj 
nothing  unless  those  related  are  persona. 

We  may  regard  the  group  as  the  form,  and  the  indivi- 
duals as  the  matter.  The  group  is  merely  the  shell  with 
which  the  living  organism  within  has  clothed  itself.  The 
human  spirit  has  reconled  its  progress  iu  material  tMngs 
— buildings,  literature,  works  of  art ;  and  similarly  in. 
the  history  of  the  material  rights  of  person  and  property^ 
and  in  the  history  of  the  family  and  the  state, 
may  read  the  history  of  the  human  spirit.  The  history 
of  law  is  thus  a  struggle  between  form  and  matter. 
The  person  in  Iiis  striving  after  freedom  would  destroy  ■ 
the  family,  allow  free  divorce,  obliterate  states,  abolial 
projwrty.  On  the  other  hand,  the  abstract  forms  of  the  I 
state,  the  family  and  property,  tend  to  crush  the  individual 
out  of  existence.  It  is  only  a  living  organism  which 
can  practically  reconcile  this  contradiction.  The  view 
which  has  sometimes  prevailed  is,  that  man  is  an  cxi 
cnce  with  certain  righta  tacked  on,  or  attributed  to 
him.  PersonaUty  in  such  a  view  may  be  merely  im- 
plicitly recognised,  but  it  is  apt  to  be  regarded  as  merely 
tho  unUy  of  the  rights  or  as  the  catise  of  them.  But  it 
in  in  truth  both  the  beginning  and  the  end  of  all  right.  , 
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Law  starts  &om  tho  Belf-coQsciousness  of  the  individi 
and  it  cannot  rest  satisfied  till  the  whole  human 
including  each  individual  member,  becomes  conscious  ol 
its  unity.' 

The  idea  of  petson,  though  implicit  in  tho  whole  pro-; 
giees  of  law,  ia  always  the  lost  to  be  fonnulatcd.  This 
process  of  self-realisation  has  bean  going  on  both  in  the 
race  and  in  the  individual.  It  is  a  struggle  of  nations  and 
individuals  for  freedom,  aelf-govcrnmeut,  autonomy.  In 
municipal  law  this  is  the  peculiar  value  of  the  history  of 
Roman  law.  For  example,  in  Rome  the  plebeians  had  no 
Amfmfc'iim  with  the  patricians,  and  later  the  Latins  bod 
none  with  the  civet  Romani:  in  £ict  we  may  read  the 
whole  histoiy  of  Roman  law  as  a  struggle  for  a  wider 
moaning  of  the  word  "peison,"  which  only  rcocfaod 
Romething  like  our  modern  idea  in  the  days  of  Justinian. 
Again,  in  old  German  law  there  was  a  doctrine  as  to 
misalliances  similar  to  the  Roman  cue  just  referred  to. 
The  German  serfi,  in  the  times  of  the  Legia  Barbarvrum, 
could  not  enter  into  the  contract  of  deposit,  and  in  very 
neent  times  the  pn\'ilege  of  drawing  a  bill  of  exchange 
WM  tcstrieted  to  special  privil^cd  classes,*  while  in  our 
own  coantry,  down    to    about  the   beginning   of  this 

■It  ia  oaij  Ui«  o«k«r  i*j  (November,  lt^3)  that  tho  OhUmw 
gonraiiMBl  iMoad  a  aaaMMlo  to  tius  vrorU  that  Franou  wu  wrnng 
in  the  qomvl  thwi  ptw'fl^  Tniljr  k  rarolution  unoe  ISftC, 
bat  it  if  »  UUls  honiUMiag  that  ft  KarapMn  autv  nhouIJ  be  the 
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ceutury.  we  had  miners  astricted,  like  slaves,  to  1 
soil.  Until  within  the  last  two  years,  the  legal  i 
which  regulated  the  relation  of  husband  and 
were  originally  drawn  from  the  law  of  property. 
Again,  we  may  find  an  illustration  of  the  same  progress 
in  the  history  of  our  constitution.  The  Revolution 
settled  finally  the  question  as  to  the  king  being  the  state, 
while  the  Catholic  Emancipation  and  Jemah  Disabilities 
Acta,  the  Reform  Acts  of  1832  and  1867-68,  and  the 
Naturalisation  Act  of  1870,  each  gave  a  wider  significa- 
tion to  the  word  "citizen."  In  like  manner  we  have 
the  creation  of  the  new  Germanic  Empire,  and  the 
kingdom  of  Italy,  and  the  recent  movements  in  the  Bast 
of  Europe,  all  illustrating  the  same  tendency  of  nations 
to  become  conscious  of  unity,  and  realise  their  freedom. 
Law  is  thus  a  realisation  of  &ec-wiU.  It  is  the  idea  of 
freedom  clothing  itself  in  a  sensuous  form,  which,  in  the 
individual,  becomes  the  idea  of  'person,  and,  in  the  group 
of  individuals,  becomes  that  of  the  state. 

As  this  is  a  process,  it  is  quite  incompetent  to 
arrest  the  individual  or  the  group  at  any  stage,  and 
analyse  this  entity  as  if  it  contained  its  wbolu 
nature.  This  is  what  Austin  has  done  on  the  universal 
side.  He  takes  modem  law  as  a  complete  entity, 
and  analyses  it  without  asking  how  it  has  arrived  nt 
this  stage,  and  so  the  historical  jurists  have  been  com- 
pelled to  reject  or  modify  his  theoretical  conclusions. 
It  is  just  as  fallacious   to  analyse  jiBychologicaily  1 
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iodividual    coosdoitsiicss.    and    stop     when    wo    havo  | 
-discovered  that  certain  ideas  are  found  in  it     A  ftdl- 
grown    man    is   nioro    than    a   mere  being    now   and  .1 
bero:    ho  is  a  product   of    past    educatioa.     From   his 
birth,  and  even  before  it,  be  has  been  moulded  into 
his   present   shape.*    The   child    derives   its  notion  of 
right  from  the  persons  who  educate  it.     Just  as  a  child 
becomes  rational  because  it  is  addressed  as  a  rational 
being  before  it  has  become  such,  so  it  gradually  becomes 
coDsdons  of  its  rights.     He  comes  of  ago  ;  he  in  then  u 
pereon  sui  juris.    His  will  is  a  law  to  himself.    lie  baa  now 
identified  right  with  what  before  appeared  to  be  merely 
might;  and  later,  as  a  law-abiding  citizen  and  himself  th« 
latber  of  a  family,  be  is  prepared  to  enforce  his  will  on 
his  own  children,  and  so  prepare  them  to  take  bis  place 
-u  members  of  the  community.     It  is  thcrcforo  too  lato  to 
examine   bis    consctoasneBS   for  information  as  to  the 
individual  nature.     Exception  must  thus  be  taken  to  the  i 
metbod  of  the  analytical  jurists  as  a  means  of  reaching  j 
the  iilca  of  Uw.     Wc  might  as  well  cut  up  a  bt>dy  in  ] 
order  to  find  the  life  in  it,  for  the  life  disappcara  in  tba  I 
nnaly^    Tbclr  work  can  only  be  preliminary  to  tfao 
study  of  the  living  organism. 

PciBonality  is  the  legal  aspoct  of  a  Beir-conscious  being. 

To  affirm  that  any  being  has  rights  is  to  aflinu  that  be  1 

is  a  penoD,  for  o  Hnraous  being  is  a  person  by  Itoing  able  i 

4o  have  and  to  be  conscious  of  rights.     PorsotuUity  U 

■  8m  oa  thb  n^tri  Hr.  Bigeliot'a  fhynet  ami  PiJUiea. 


tlio  commou  ground  (the  titulus  generalis)  implied  in  all 
acquiiritioii  of  particular  rights.  A  man's  personality 
(looa  not  conniBt  in  hh  reason  or  in  his  will  alone.  It  is 
the  unity  of  bin  body  and  spirit.  But  it  is  only  through 
hifl  body  that  Iiih  right  can  be  displayed,  though  his  body 
in  more  tlian  a  morn  condition  of  personality  or  sab- 
Htratiim  to  which  it  is  attached.  The  right  of  personality 
ix  the  coi)se(|ucncc  of  Ibc  fact  of  existence  as  a  rational 
boing  in  the  world  of  sense,  and  to  be  a  person  is 
lliu  jHitotitiul  condition  by  nature  of  every  human 
being  lui  such.  In  positive  law  personality  may  be 
trofltoil  lUi  a  iKJtontiality  of  having  rights,  because  it  is 
prcNuppoHod  in  the  acquisition  of  every  special  ri^ht. 
Hut  iit  trutli  it  is  much  more  than  a  potentiality,  it  is 
really  a  formal  iogal  condition — a  status  in  the  eye  of  the 
titw,  Thu  momunUi  which  art!  present  in  the  conception 
t'f  It  piirnon  nro  thus — (1)  a  physical  existence  in  space 
and  time;  {'2)  consciousness  of  the  fact,  which  in  earlier 
yiijir*  is  Hupplioil  by  the  consciousness  of  the  parent  or 
gimrdian ;  (:))  the  coexistence  of  other  similar  beings  in 
an  organic  unity — the  state,  or  it  may  be  other  states  in 
aciuuof  inturvuntiou;'  and  (4)  implicit  or  explicit  recogni- 
tion by  thom  in  their  corporate  capacity  of  those  elements.* 

<  BoK  |>p  01,  huA  TM,  tvpra. 

■  It  may  lio  <|U(wtioDed  whatbvr  it  ia  not  possiblo  for  a  person  to 
loUt  111  n<lulion  to  thinKi  vitkout  the  coexJalusoc  of  otlier  persoiu, 
)iut  tt  la  nvldeut  h*  oonld  not  bo  k  person  in  tbo  legal  aenBo.  Tho 
tlioaldgioU  ilootrine  of  the  Trinity  abowa  the  ajiooulativu  dtiGoulty 
fall  in  DOnaBiring  ft  puraon  unrelatod  lo  ctlttr  pertont  a*  eiiiuda. 
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In  positive  law  personalil^  has  a  content  in  tiie 
phyaical  body,  and  tlie  rights  which  flow  &om  its  exist- 
ence. These  have  been  alluded  to  in  a  former  lecture.' 
In  an  earl/  ago  tlie  fact  of  uncooscioua  being  implied 
no  right  to  exist.  Infaottcido  was  not  only  a  costom, 
bat  it  was  a  kgal  one.  In  such  a  state  of  society 
it  might  bo  a  crime  to  kill  a  iull-grown  conscious  man, 
and  a  duty  to  kill  a  weak  or  dcformod  iufaot.  The  change 
in  our  modem  ideas  is  due  partly  to  Christianity,  and 
partly  to  Germanic  tradition,  nnd  it  illustratea  clearly 
that  taw  (in  the  jural  sense)  is  something  more  than  a 
meru  statement  of  a  physical  fact.'  When  we  trace  the 
stages  of  the  phjrsical  existence  of  a  human  being,  we 
find  he  is  now  reoogniacd  by  the  law,  long  before  he  ap- 
pears in  Uie  world  as  an  independent  existence.  Formerly 
in  English  law,  though  a  child  in  utero  could  not  be 
technically  "  murdered,"  the  crime  of  procuring  abortion 
was  more  severely  punished  when  the  woman  was  "quick 
with  child."*    The  execution  of  a  capital  sentence  will,  in 


*  TrondalMibarg,  NaliurtAi,  p.  SOL  A>  to  tlio  •muing  unount 
of  in&tttfeidv  vbieb  pnnraiU  in  UvU  country,  seo  Jeroa'i  JVrtAotff  ^ 
iSoeial  S^fitnm,  p.  1£7.  Jl  migbt  bo  pbiniiiblj  Hrgnnl  tlul  in  leg»- 
liaing  infiuittchle  we  kbonld  onlj  be  foUowing  a  lamofnattm. 

J  RnMell  OB  Crimet  ^3nl  ed.),  voL  L,  pp.  IKS,  671.  Reoent  legia- 
Utioo  looks  at  tUa  trimo  from  the  pointof  ric^  of  tho  woinui  oulj. 
Porhkpa  thiM  WM  flouitl  ■  more  otEbottul  modu  of  protcoting  iba 
child.  It  win  bs  iwaembOTMl  tbjftt  this  quostion  u  to  the  iMnoulity 
ofkchildiitsiawlla  7Vi*aM  Abxirfy,  whom  it  b  diwoMed  wliethsr 
m  diUd  en  bo  bsftiaid  htlon  it  b  bom. 
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some  cases,  be  deferred  in  order  to  save  the  life  of  a 
potential  human  being.  A  child  in  utero  has  rights,  or 
at  least  a  succession  will  be  kept  in  suspense  until  it  has 
been  seen  whether  it  will  come  to  maturity.  There  is 
here  no  self-consciousness,  but  the  law  recognises  and 
attributes  the  rights,  and  mamtains  them  by  physical 
force  in  order  to  create  personality,  which  will  appear 
later.  After  birth  the  righ  ts  become  more  definite,  though 
the  right  of  custody  of  the  child  is  diacussed  not  very 
differently  from  that  of  a,  thing.  But  the  state  may 
interfere  in  certain  circumstances  to  secure  its  dae 
pbysical  and  intellectual  development,  as  in  regulating 
which  spouse  should  have  the  possession  of  it  in  < 
divorce.  Again,  by  our  Education  Acts  children,^ 
members  of  the  state,  are  protected  against  worthlei 
parents,  to  whom  their  existence  is  an  accident,  or  an 
intolerable  burden.  Aa  the  child  progresses,  his  rights 
emerge  by  positive  law  at  various  fixed  dates.  The 
law  recognises  the  change  which  popular  language  marks 
by  changing  the  pronoun.  The  child  ceases  to  be  a  thing. 
At  an  early  age  the  law  vindicates  for  him  the  right  of 
elementary  education,  oud  until  the  age  of  thirteen, 
and  in  some  cases  longer,  he  can  claim  education 
and  aliment  from  those  who  brought  him  into  tho 
world.  But  up  to  the  age  of  minority  (in  our  law, 
fourteen  in  the  case  of  boys,  twelve  in  girls)  he  has  no 
;  true  personality,  and  hence  the  maxim,  TiUor  datttr 
perionte.    Any  legal   act   is  done   for  bim   as    if 
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vera  entirely  micoitsdous  of  rights.     But  the  process  of 
odacation    proceeds.    At    another    epoch,    var}-iDg    in 
different  systems  from  eighteen  to  twcnty-fivc.  and  even 
thirty,  ho  gradually  acquires  greater  rights  and  powers 
until  he  reaches  majority.     Ho  is  then  sui  juris — ^autono- 
mous :  he  has  his  rights  com[>letc,  and  he  is  conscious 
of  them,  and  the  law  recognises  and  vindicates  his  con- 
dition and  status.    He  is  then  a  Person.     In  the  inter- 
mediate stage  of  minority,  np  to  the  age  of  twenty-ono, 
his  reason  is  growing,  and   ho  has  the  assistance  of 
legal  guardians,  while  he  acts  in  his  own  name.      In 
EngUnd  the  system  is  more  rigid,  and  the  process  of  | 
development  not  so  grai^lual;  while  in  France  we  may  ' 
say  a  man  does  not  attain  freedom  until  he  is  thirty, 
for   up   to  that   age  he    cannot   marry   without    con- 
sent    of    his    parents    or    certain    relatives.      Now, 
throughout  this  process  we  see  that  the  two  elements  of 
a  Buhjcctivo  claim  and  an  objective  recognition  of  the 
daim  are  present    The  presence  of  physical  qualities  de  ' 
facto  without  recognition  by  law  is  useless.    The  legal  I 
DOtioD  without  the  de  facto  existence  is  void.     The  recog-  | 
nitioa  by  the  state  may,  however,  be  really  implicit;  ' 
bccoasei  as  I  have  observed.  tJic  development  of  abstract 
personality  comes  late.     At  on  early  stage  an  individual 
would  be  r^mseated  in  the  law-courts  by  the  pater'  i 
familias  or  patronus,  his  person  being  sank  in  the  familia 
or  gau,  faat  as  soon  as  he  is  allowed  a  pertona  standi  t 
he  bsoomes  a  penon.    This  is  explicit  recognition. 
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I  may  further  illustrate  the  process  of  the  development 
of  the  idea  of  person  from  the  history  of  the  disabilities 
of  women.  They  may  have  all  the  physical  qualities  re- 
qaircd  In  a  man,  but  the  law  denies  them  rights,  in  some 
cases  absolutely,  and  in  others  if  tliey  are  married.  By 
the  laws  of  Manu  a  woman  was  subject  to  her  sons  after 
the  death  of  her  husband.  The  Grecian  women  were 
kept  in  tutelage ;  but  under  the  Roman  Empire  women, 
according  to  Mr.  Lecky,  arrived  at  a  point  of  freedom 
and  dignity  which  they  subsequently  lost,  and  have 
never  altogether  regained.'  But  in  our  own  day  we 
have  seen  a  distinct  advance  in  the  notion  of  person 
as  applied  to  this  sex.  Instead  of  a  woman's  person 
being  sunk  in  that  of  her  husband,  she  is,  by  recent 
acts,  made  almost  entirely  independent  of  him.  In 
ffchool  board  and  in  municipal  elections  she  has  the 
(lulfrage,  so  that  no  argument,  even  of  a  sentimental 
character,  can  be  advanced  against  her  right  to  the 
IHirliamcntary  suffrage,  even  if  we  refuse  her  admission 
to  parliament  itself.  In  all  this  there  is  a  distinct 
growth  of  the  notion  of  personality  in  a  self-conscious 
being.  It  will  be  observed,  however,  that  the  giving  of 
the  sofiragc  to  married  women  as  well  as  to  their  husbands 
would  involve  the  disappearance  from  our  law  of  another 
trace  of  the  famUy  as  a  legal  unit. 

So,  too,  in  the  case  of  fatuous  or  imbecile  persons,  or 
of  those  who  are  mentally  n0'ected,  the  physical  existence 

'  ifMtory  o/JforaU,  ii,  304. 


iJKTT.  XL]       IMBECILES- MOSSTERS-CORI'ORATIONS. 


287 


is  preBent  only  in  a  modified  state,  aod  the  law  accord- 
ingly attributes  to  them  only  modified  rights.  They  are 
children  in  intellect,  and  treated  as  such.  Their  want  of 
personality  in  mind  is  supplied  by  guardians.  It  is  not 
strictly  accurate  to  speak  of  them  as  persons.  lu  many 
cases  they  ore  merely  kept  alive  because  the  state  does 
not  feel  inclined,  to  take  the  responsibility  of  destroying 
them.  If  they  socceed  to  property,  it  ia  administered  for 
their  support,  and  the  division  postponed  till  their  death. 

Again,  difficulties  may  arise  as  to  the  physical  confor- 
DUtinn  of  beings — hermaphrodites,  and  such  Uke.  It  may 
bo  qacedoDcd  if  a  monster  is  bum.^Q.  Hut  here  positive 
law  must  decide  on  the  report  of  experts  as  to  the 
pbj'Ucal  fikcts.  vV  court  will  decide  if  the  facts  presented 
arc  or  are  iM>t  in  agreement  with  the  notion  of  personality. 
Here  also  the  recogniticni  is  by  the  state,  through  its  kw- 
oonrtB. 

I  may  notice  here  the  extension  of  the  idea  of  person 
to  corporations,  firms,  and  such  bodies  of  men.  All  the 
elements  of  personality  are  present,  but  as  these  have  a 
perpetual  sooceuion,  they  cannot  die,  and  grave  abuses 
may  result  These  arise  chiefly  in  connection  with  the 
right  of  property,  which  may  enable  strong  corporations 
to  defy  the  state.  But  in  recent  acts  for  the  rerisal  of 
educational  foandati<ms,  we  see  the  state  asecrting  its 
power.' 

1  Sm  TW  Oa<m]r«a«iiig  JUH,  IVit,  f  9,  u  to paymciit of  cuualtic* 


The  body  being  the  instniment  of  the  free-will  of  the 
person,  the  notion  of  slavery  is  excluded.  My  body  is 
mine,  and  no  other  person  can  appropriate  it  and  display 
his  will  in  it.  Anyone  who  can  appropriate  the  body  of 
another  is  himself  only  imperfectly  a  person,  and  the 
moral  effect  of  the  attempt  is  as  disastrous  to  the  owner 
as  to  the  slave.  The  right  of  personality  ts  inalienable, 
l)ccau80  from  its  very  nature  it  cannot  be  transferrod. 
No  one  requires  to  get  it  from  another;  every  one  has  it 
for  himself.  As  a  possession  it  may  be  defended,  and 
r  beuco  arises  the  right  of  self-defence  in  case  of  sadden 
'  assault.  But  the  questions  have  been  raised :  Can  a  man 
legally  authorise  another  to  injure  or  kill  him?  Can  a 
man  legally  injure  or  kill  him&ein  '  In  other  words,  docs 
tho  maxim, "  VohntinonJU  injuria,"  satisfy  us  as  a  founda- 
tion of  such  a  right  1  1  think  not.  As  to  the  man  himself 
ve  cannot  abstract  him  from  society.  In  most  cases  his 
cowardly  desertion  of  his  station  and  its  duties  will  throw 
additional  burdens  on  others  as  little  able,  or  perhaps  loss 
able,  to  boor  them.  Such  conduct,  then,  deserves  punish- 
ment. For  this  reason  self-maiming,  attempted  suicide, 
and  many  other  acts  which  appear  at  first  sight  to  affect 
the  guilty  jmrtics  alone,  are  acts  which  the  state  is  in- 
terested in  preventing,  if  it  is  not  disposed  to  undertake 
tho  burden  of  maintaining  the  maimed  person  or  getting 
rid  of  liirn  by  death. 

I  K*nt  (Scriplo-B  tr.),  MHaphyne  of  £thia,  pp.  238.  230  (H»rtea. 
tUaa'a  ti.),  voL  riL,  p.  337. 
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In  like  manner  the  law  refuses  to  recognise  and  enforce 
all  contracts  wbicb  treat  the  body  as  a  mere  thing — sacb 
as  an  undertaking  to  allow  blood  to  be  drawn  or  skin  to 
be  taken  for  a  snigical  operation  on  another  individual. 
The  bill  which  waa  introduced  into  Parliament  lately 
to  protect  young  children  who  were  being  trained  as  I 
gymnasts  is  founded  on  the  same  principle. 

No  higher  proof  of  the  dignity  of  the  person  in  modem  : 
law  can  be  given  than  the  statutes  for  the  rehef  of  the  j 
poor.     The  mere  fiict  of  phyaical  existence — ^wnscious  or  1 
nnconscioos — is  recognised  by  ttte  state,  and  is  made  to 
confer  a  right  to  demand  physical  sustenance  or  shelter. 
With  lunatics  the  case  is  somewhat  diSereut,  as  society 
may  be  said  to  protect  itself  from  them.     But  this  is  not 
a  true  explanation  of  the  poor-law.    The  duty  of  charity 
to  the  poor  has  been  transferred  from  the  family  to  the  I 
state.    The  state  has  expanded  into  a  large  family.    It 
haa  reaped  the  benefit  of  the  pauper's  latraur,  or  it  has 
given  him  birth.   The  duty  of  the  individual  is  not  to  give 
alms  to  any  bspbajaurd  bcg^,  but  to  pay  the  rates,  and 
tlios  oontribate  to  the  snppcnt  of  all  the  poor.    It  woold 
certainly  be  detrimental  to  the  community  if  many  poor 
were  allowed  to  exist  in  a  state  of  etarvation.     lint  aftart 
from  this  the  law  recognises  in  a  "|>erson"  an  infinite 
potentiality,  and  hence  it  does  not  allow  the  needless 
Bacrifloe  of  a  sio^e  human  life. 

On  the  other  hand,  the  individual  cannot  bo  said  to 
have  a  right  to  live  unless  it  is  for  the  benefit  of  the 
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atato  and  the  world.  Hence  the  moat  noble  poor,  whom 
most  people  would  be  anxious  to  succour,  would  rather 
atiirvc  than  beg.'  Those  who  are  most  ready  to  accept 
charity  are  the  sturdy  beggars,  of  whom  by  a  steraer  poor- 
biw,  in  a  former  age,  the  state  would  have  rid  itself  by 
hangiug.  Such  individuals  are  merely  parasites.  They 
do  not  contribute  to  the  life  and  strength  of  the  organic 
body.  Circumstances  are  conceivable  in  which  a  state 
for  its  own  prc-servation  might  require  to  rid  itself  of 
pau[)crH.  If  such  an  occasion  occurs,  as  in  a  state  of 
«iege  or  during  a  severe  famine,  paupers  have  no  rights 
against  the  state.  On  the  contrary,  they  have  a  duty 
to  relieve  tlic  state  of  their  presence.  This  ia  evidently 
another  cxamjilo  of  the  case  of  two  drowning  men  on 
plank  which  can  save  only  one.  Who  is  to  die?  The 
fgenorol  imprussion  is  that  the  stronger  should  let  the 
weaker  live.  The  legal  solution  is  that  if  the  sttonger 
puKh  the  weaker  off,  nobody  can  blame  him.*  Bat  why 
should  nut  the  weaker  be  sufficiently  noble  to  see  that  it 
is  bettor  tliut  the  fitter  should  survive?  If  the  weaker 
rpquirod  to  bo  pushed  off  the  i>lank,  his  life  was  probably 
nut  worth  jirescrving.  And  so  in  all  those  cases  of 
pauperH  nud  others,  dulce  el  decoTntm  est  pro  pafriA 
mori.     If  a  man  can  do  no  good  to  his  country   by 


'  This  b  hrriugtiL  out  l>y  Dick«iu,  in  the  cli&ract«r  of  Mra.  Betsy- 
Bigilctl,  in  Cher  ilulutd  friend. 

»8«t  Broom's  Lrgnl  J/atidm,  p.  \\  (6th  ed.);  utd  Loruner*a 
/iMfifHlH  ^lam  {iad  od),  p.  331. 


LiCT.  XL]  RIGHTS  OF  PAUPKRS.  291 

living,  whj  should  Iio  bo  anxious  to  live  1  Or,  does  this 
maxim  apply  to  all  except  paupers?  It  must  bo 
admitted  that    the  exl'^tence   of  an  indi\'idual  raises  a 

.ption  in  his  favour  of  his  right  to  exist;  and  it 
Wily  be  the    utmost  necessity  which  con  reverse 

presumption.  But  if  the  individual  attempts  to 
make  the  right  absolute,  then  the  answer  is  that  the 
state  exists,  and  hiu  the  same  presumption  in  its  favour. 
If  the  existence  of  the  individual  is  dangerous  to  the 
BtatA,  as  in  the  cose  of  a  murderer  or  traitor,  he  has 
no  right  to  live,  and,  if  necessary,  the  state  is  bound 
to  loll  him.  But)  as  I  have  observed  already,  if  the 
state  requires  the  services  of  the  individual,  it  must 
maintain  him;  and  if  the  maintenance  cannot  be  other- 
wise given,  the  obligation  may  lie  on  the  corporate  body  as 
such.*  Rights  and  duties  are  thus  reciprocal  throughout. 
So  with  children  and  aged  peisons.  Apart  altogether 
from  the  fact  that  children  supply  the  waste  of  life,  both 
tboy  and  aged  people  have  a  position  of  the  utmost 
importaDce  in  the  organism  of  society.  Their  removal 
would  toko  from  life  all  its  poetry  and  romance.  To 
nunjr  tbo  prattling  and  romping  of  children  are  the  only 
relief  from  tlie  moDOtony  of  life.  And  a  society,  which 
had  no  agod  men  to  guide  it  with  wisdom,  or  entertain 
it  with  the  adventures  of  times  long  post,  would  feel  a 
want  which  no  literature  could  supply.  A  community, 
therefore,  which  contains  no  children  or  no  agod  men 
*  Sea  p.  179  aiul  IblL,  lupra. 
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U  ncccnuiarflj  imperfect,  and  such  a  state  of  society  is 
a  clenr  indication  of  a  low  condition  of  barbarism.     It 
couJd  only  be  the  moat  desperate  straits  which 
prompt  the  able-bodied  members  of  a  community  1 
tbomHelves  of  such  encumbrances.' 

The  rights  of  man  cannot  bo  estimated  quantitative^. 
Wc  connut  regard  a  peraon  as  a  being  who  has  a  jus 
connxthiif  a.  jus  commercii,  and  certain  other  rights  in  the 
abfitract  attributed  to  him.  The  American  and  the 
French  revolutionistB  fell  into  this  error  when  the^^ 
atlompted  to  enumerate  the  "rights  of  man."  His  rights 
08  a  person  arc  infinite  and  unlimited.  His  actual 
material  righta  are  limited  by  his  own  powels  and 
oclivity,  and  the  recognition  accorded  by  the  state.  Eat 
tho  abstract  right  is  inconceivable  apart  from  material 
righta.  If  a  man  has  no  property,  be  has  no  ri^tU  oC 
projiorty,  and  bo  with  all  material  rights. 

TIio  consciousness  of  tho  rights  is  a  moat  impi 
olomont  in  practical  application.  It  justified 
dcmnnd  for  an  extended  suffrage  in  1832  and  18G7, 
and  tJio  general  absence  of  it  tends  to  throw  doubt 
on  tho  expodieocy  of  enfranchising  agricultural  kboarera 
or  women  just  at  present  The  demand  is  confined 
to  a  very  few  individaals.  On  the  other  hand,  as 
with  children,  the  attributing  of  rights  ultimately  brings 
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*  The  nme  qti«l!oa  uine*  bt'tirMJii  ililTcreut  raooa  of  ni«D,  aod 
nnst  bii  rmolvod  od  tho  moic  principle.  Tlio  litlcal  phjaicallj  maA 
nonJljr  vrill  dwkys  aurriro. 
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the  power  of  asiog  thctu;  and  as  in  the  case  of  men, 
the  mere  fact  of  being  born  into  or  put  mto  a  rcspon- 
ublo  positipa  entails  nearly  always  the  necessary 
capacity  for  filling  it.  Tlie  exceptions  arc  ao  few  that 
positive  law  cannot  notice  them.  And  if  agricultural 
labourers  and  women  wore  admitted  to  the  full  benefit 
of  the  franchise,  the  same  result  would  no  doubt  follow. 

Fcisonality  belongs  only  to  man  because  he  alone  is 
self-con&cioua.  It  cannot  be  attributed  to  the  lower 
animals,  aod  with  them  slavery  becomes  a  true  freedom. 
Tbey  have  no  will,  and  man  may  put  his  will  into  them. 
An  intcroating  question  is  much  discussed  at  the  present 
time  as  to  man's  right  to  use  up  the  bodies  of  the  lower 
animals  for  scientific  purposes — vivisection.*  The  cz- 
tiemo  views  which  prevail  in  some  quarters  at  the  pre- 
sent day  will  be  found  to  have  been  anticipated  by 
Bentham.'  He  projects  his  own  personality  into  the 
lower  animals,  and  passes  a  judgment  on  his  own 
qrntheais.  But  if  we  admit  the  right  to  use  the  lower 
animals  for  food,  the  whole  question  is  admitted.  Tho 
objection  seems  to  bo  tbut  the  operations  are  accompanied 
with  pain,  but  the  admimstratiou  of  an  anaesthetic,  or  the 
zemoval  of  a  portion  of  the  brain  will  prevent  pain ;  and 
what  more  can  the  philozoist  wish?  if  the  animal  wrae 
conscious,  might  it  not  aacrifico  itself  for  the  benefit  <^ 
its  fellow  bcinp  1    It  is  tho  same  as  in  the  case  of  the 
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two  drowning  men  holding  on  by  one  plank.  Some 
people  seem  to  think  that  human  beings  must  be 
Bacrificed  when  their  rights  conflict  with  thoae  of  hares 
and  rabbits  1  The  suppression  of  bear-baiting  and  of 
cock-fighting  was  in  the  interest  of  the  human  specta- 
tors, but  that  is  certainly  not  the  case  with  the 
recent  development  of  the  movement.  Up  to  this  point 
no  one  can  or  does  complain  of  the  suppression  of 
wanton  cruelty,  particularly  to  such  of  the  lower  animals 
as  assist  man  in  his  daily  toil.  But  the  subsequent 
development  of  the  idea  affords  strong  proof  of  tho 
fact  that  legislation  is  earned  on  in  this  countiy 
by  instinctive  and  irrational  impulses,  rather  than  by 
the  light  of  pure  reason.  A  man  of  science  may 
pursue  a  fox  for  hours  over  the  open  country  and 
kill  it  at  last  through  sheer  exhaustion  or  congestion 
of  the  lungs,  while  if  he  inflicted  but  a  tenth  part  of  the 
pain  in  his  own  laboratory,  he  would  be  liable  to  an 
exorbitant  fine.'  That  is  to  say  ho  may  use  the  animals 
for  amusement,  pure  and  simple,  but  not  for  science.  The 
careful  reservation  of  the  rights  of  "  legitimate"  sport  re- 
mind us  of  the  Roman  view  of  slavery,  which  was 
'*  contra  naturam,"  but  yet  recognised  as  a  "  eonstitutio 
juris  gentium."  In  sport,  too,  it  should  be  ol)scr\'cd, 
personality  is  in  some  sense  attributed   to  the  lower 


'Tliia  point  U  well  put  by  the  Into  ProfesBor  Stanley  Jevonj  in 
bis  Msaj  OD  "  Cruoltjr  to  Aninmla,"  ia  Method*  qf  Social  Jitfomtf 
p.  221. 
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animals.  It  Is  a  game  between  the  hunter  and  an  anJmal^l 
in  which  the  Btako  ia  the  animal's  life*  And  bo  the  epoit  f 
is  more  noble  where  the  hunter  stakes  his  life  too,  and  | 
ignoble  where  the  animal  hunted  is  tama 

The  only  justification  of  acts  against  cruelty  to  animals 
is  that  the  cruelty  demoralises  those  who  practise  it.    They  j 
are  loss  tlian  human.     We  have  no  guarantee  that  they  ] 
will  draw  the  line  at  the  lower  animals,  and  abetain  ' 
from  cruelties   to    tbcir  fcllowmcn.      By  such  statutes 
we  seek  to  complete  their  personality,  and  riuse  thorn  to 
the  ordinary  standard  of  humanity.     But  when  we  go 
fttithor  and  prohibit  Tivisection  to  men  of  science,  it  is  a 
gioes  insult  to  them,  as  it  distinctly  implies  that  they  are, 
as  a  general  rule,  inferior  in  moral  feelings  to  the  average 
memben  of  the  community.     The  proper  mode  of  dealing 
with  snch  a  subject  is  to  r^ard  it  &om  the  human  point  i 
of  view.     Positive  law  deala  only  with  human  relations  | 
and    conduct,  and    when   it   goes   beyond    its   jiropcr 
limits  and  deab  with  the  relations  of  man  and  Qod,  us  1 
was  done  in  much  of  the  Canon  law,  or  with  the  relo- 
tiona  of  man  and  things  in  themselves,  as  in  the  And- 
Tiviaection  Act,  the  togi^haion  becomes  suicidal     Instead 
of  promoting  human  prepress,  it  retards  it.     In  this  caw 
wc  have  an  example  of  a  merely  arbitrary  subjective 
eteation  of  law.    There  is  no  objective  existence  as  theiQ 
was  in  the  case  of  slaves,  corresponding  to  the  subjective 
act  of  the  stato.    Tbo  lower  animals  will  never  be  any  ^ 
t  8m  Uiis  Uw  ia  7^U  tUad,  xxii,  159,  161. 
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the  better  of  such  legislation,  a8  it  is  not  probable  t 
they  will  give  up  torturing  each  other — in  some  r 
qxiite  unnecessarily.    They  can  never  become  perBonB."^ 
It  is  the  same  superstitiouB  reverence  for  life  in  itself 
which  prompts   other   members   of  the   Aiyan  race  to 
abstain  from  killing  even  vermin.    In  the  East  the  supea 
stition  takes  a  religious  form ;  in  the  West  it  clothes  itf 
in  a  legal  shape.     The  same  feeling  may  be  extended  to  " 
plants,  and  even  to  inanimate  objects,  but  fortunately 
the  legislature  has  not  interfered  with  trees  or  ancient 
monuments,  except  from  a  human  point  of  view.     It  is 
from  this  standpoint  that  recent   legislation  has  takea 
place  as  to  the  destruction  of  wild  birds.' 

It  wiU  now  be  obvious  why  I  insisted  on  the  foi 
moments  in  the  idea  of  person,  viz.,  the  physical  exi 
tence  of  the  individual,  and  of  a  society,  and  the  conBciom 
recognition  of  that  fact  and  its  legal  consequences  I 
by  the  individual  and  by  the  society.  Man  cnnnol 
exist  OS  such  apart  from  society.  If  he  is  not  ' 
recognised  by  his  fellow  beings,  or  expelled  from 
their  society,  he  may  exist  physically,  but  he  can 
hardly  bo  regarded  as  a  "person"  in  the  eye  of  the 
law.  The  Roman  punishment  of  capitis  diminvtio  and 
our  outlawry  aro  in  effect  a  withdrawal  of  the  recog- 
nition of  personality  to  a  greater  or  less  extent  by  the 
state.  And  so,  if  a  human  being  sink  his  moral  nature 
entirely  in  the  animal,  it  is  possible  the  law  may  require 
1 43  &)id  44  Vict.,  cap.  3S. 
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to  treat  him  accordingly,  aod  make  sanitary  and  other 
regulntioDs  as  it  would  do  for  cows  or  pigs.  It  is  this 
fact  which  haa  compelled  our  legisLiture  reluctantly  to 
wiact  and  so  long  keep  in  force  the  Contagious  THscaseB 
Acts.  The  dignity  of  the  person  bos  been  abandoned  or 
lo8t>  and  it  would  be  the  sheerest  affectation  to  keep  up 
an  appearance  of  respecting  it.  But  such  regulations 
must  be  carried  oat  with  tlie  greatest  care  and  soundest 
discretion.  If  there  is  a  spark  of  personality  left,  it 
should  not  be  quenched. 

Personality  is  the  Ust  and  highest  form  of  right,  and 
in  all  its  folness  it  is  the  latest  product  of  law.  It  is 
interesting  to  Dot«  how,  as  each  legal  category  comes  to 
consciousness,  it  is  exaggerated  and  caricatured  till  it 
distorts  and  even  threatens  to  destroy  society  altogether. 
WhoD  a  new  idea  poeBesses  men's  minds  it  becomes  a 
land  of  monomania.  It  is  not  more  certain  that  the 
discover^'  of  new  gold  and  diamond  fields  will  attract 
crowdii  of  apeculaton  hosting  to  be  rich,  or  that  tiie 
invention  of  a  new  It^jal  device  like  that  of  "limited 
Uabtliiy"  or  bills  of  exchange,  will  create  an  activity  which 
would  have  previously  been  r^arded  as  inconceivable,  than 
that  a  legal  category  newly  discovered  will  be  done  to 
death  by  the  pbilosopbers.  It  is  only  a  few  months  ago 
that  a  company  was  formed  for  the  purpose  of  floating 
Hmitcd  liability  companies!  But  in  the  moral  domain 
the  reflulta  are  as  striking.  In  the  writings  of  Plato  and 
Aristotle  we  see  the  dominant  conception  of  "  the  state  " 
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elaborated  and  defined  till  the  individual  appears  1 
nothing.  In  the  Roman  law  we  see  a  legal  conception 
of  "  property"  applied  to  the  ancient  ^Vrj^an  institution  of 
the  family,  and  the  wife  and  children  made  res  mancipi 
of  the  father.  At  a  still  later  epoch  we  find  the  iamily 
shattered  by  "  freedom  of  contract,"  and  society  reduced 
almost  to  individual  atoms.  In  the  middle  t^es  wo  have 
the  conception  of  "  the  church "  so  distorted  that  it 
had  supplanted  the  state,  and  the  \-icar  of  Him  who  bad 
not  where  to  lay  His  head  raised  to  a  temporal  throne — 
a  temporal  monarch  above  all  other  principahties  and 
powers.  The  decline  of  the  Papal  power  allowed  temporal 
princes  to  arrogate  rights  which  they  had  never  possessed, 
and  these  were  again  clothed  with  the  legal  category  of 
"  property."  But  the  struggle  for  freedom  between  the 
period  of  the  Rcfonnatioa  and  the  French  Revolution 
developed  other  ideas.  The  geographical  discoveries  of 
the  previous  age  had  opened  up  commerce,  and  "contract" 
for  a  time  appeared  to  overshadow  everything.  "Laissez- 
faire"  is  tho  watchword,  llobbes  and  Rousseau  reduce 
the  state,  Kant  reduces  the  family  to  coutxact.  Inte> 
national  law  is  regarded  by  them  as  only  a  heterogeneous 
masa  of  treaties.  We  are  only  now  working  our  way 
back.  But  a  reaction  has  certaiuly  set  in.  .Vnd  now 
the  legal  idea  which  rules  men's  minds  is  that  of  person- 
ality— the  rights  of  M^VN.*  ^Ul  men  arc  equal  as  men. 
All  men  are  self-conscious  beings. 

*  It  U  more  fkahioDRblo  ta  Bome  qaiut«n  to  sneer  Kt  Hegel  tii*a 
to  uoderatMid  him.    Bat  tlie  bot  of  logti  developmenl  in  the  order 
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Bnt  it  is  forgotten  or  ignored  that  the  pbjsioal 
qualitios  of  men,  mental  and  bodily,  arc  infinitely 
different  Their  minds  are  as  diversified  aa  their 
bodies.  What  is  meant,  tlien.  by  saying  that 
persons  are  equal  1  It  is  merely  a  formai  abstrac- 
tion, as  true  and  aa  nntme  as  those  which  have 
been  accepted  at  former  stages  of  the  world's  history. 
The  consciousness  of  self  is  alike  in  all  men.  Every 
man  feels  himself  to  be  a  self.  It  is  this  abstract, 
imnutterioliaedf  transcendental  sel^  which  the  French 
philosophers  emphasised  last  century.  It  could  not  be 
materialised  or  projected  in  matter  without  altering  its 
character,  and  hence  the  havoc  it  made  with  French 
politics.  The  statement  that  all  men  are  equal  is  only  a 
half  truth.  That  all  men  are  utterly  unequal  and 
infinitely  different  is  just  aa  true ;  but  as  society  can  only 
be  formed  by  a  unity  in  differences,  the  contradiction  ia 
not  felt  in  actual  life.  It  is  only  a.  product  of  the 
Ukdetstaoding.  So  far  (rom  it  being  the  normal  condi- 
tion of  men  to  envy  one  another,  it  is  a  common-place 
to  say  that  a  man  must  be  very  miserable  luducd  if  he 
would  permanently  change  phices  with  another.  Person 
isthusnotmete  "bein^"  for  under  this  category  a  horsey  a 

aboTS  ipiiiailil  an  Lutoriokl  Gk^  which  caonot  bo  gunoid — 
aboold  ba  poadand  hj  hia  criUca,  To  couiploto  tkii  tloTelopmfnt 
of  ttia  notion,  wa  rM|nu«  oolj  to  adj  at  the  commcnoemoDt  the 
motiaaofphynai  fbrea— "might  is  right,"  and  at  the  end  lh«  notion 
of  ■■  panoBaltt^,"  aa  iadading  and  invalving  tbo  whole  of  kw  tm  lu 

■oitiptidtr. 
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dog,  a  tree  are  all  equal  to  man.  They  all  equally  "  are." 
But  aa  we  cannot  identify  freedom  with  indifFeronce,  so 
we  must  not  confound  equality  with  identity.  Men 
must  be  infinitely  unequal,  but  they  may  all  be  equally 
men  and  realise  their  rights  and  duties  as  such.  When, 
therefore,  Proudhon  said  that  property  waa  theft, 
should  have  gone  on  and  said  that  material  person; 
was  theft,  since  the  hydrogen,  carbon,  and  phosphates 
which  made  one  big  man  might  make  two  little  ones, 
or  a  host  of  little  animals.  Perhaps  his  ideal  of  tho 
universe  was  a  plenum  composed  of  a  perfectly  homo- 
geneous fluid  of  perfectly  uniform  temperature  I 

And  here  again  the  question  presents  itself— Must  this 
individuahstic  tendency  be  stopped  1  If  the  refereuce 
is  to  mere  indi\'iduallBm,  the  answer  must  be  emphati- 
cally. Yea.  But  as  I  pointed  out,  when  we  met  the 
same  question  on  the  side  of  humanity,  it  is  a  mistake 
to  imagine  individualism  is  more  rampant  now  than  in 
the  middle  ages.  The  number  of  individuals  who  com- 
mit the  wrong  may  be  greater,  but  the  offence  is  not 
new.  And  no  remedy  will  be  found  in  the  mechanical 
balancing  of  the  powers  of  the  state  and  of  the  person. 
The  greatest  freedom  of  eacJi  is  involved  in  the  greatest 
freedom  of  both.  Aa  there  is  no  refuge  from  religious 
difficulties  in  an  infallible  church,  there  is  no  rcfugo 
from  poUtical  ones  in  a  tyranny,  or  a  feudal  aristocracy. 
However  much  we  may  dread  the  progress  of  democrai^. 
it  is  aa  impossible  to  revive  the  Greek  state,  aa  it  would 
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be  to  get  modem  Europeans  to  adopt  tbo  Greek  language.-  \ 
Bat  the  world  baa  surviTcd  tbe  barbarous  cruelties  and 
exceOBOs  of  the  ancient  and  the  middle  ages,  and  carried 
away  some  valuable  lessons.  It  may  be  tbat  it  is  about 
to  go  through  a  simOar  expcrienco  from  the  opposito 
quarter,  but  the  result  will  unquestionably  in  the  end 
benefit  humanity.  It  is  very  doubtful  if  mankind  can 
learn  by  anything  else  than  examples.  And  so  a  people 
who  are  unfit  for  liberty,  and  who  cannot  be  taught  by 
tbo  experience  of  others,  may  have  to  go  back  a  few 
centuries  and  commence  their  political  training  anew. 
Xlie  experiments  which  are  being  carried  on  in  various 
ooantriea  of  the  world  at  the  present  moment  will  affect 
the  weal  of  untold  myriads  in  the  American  and 
Australian  continents  when  Europe  is  perhaps  the  most 
insignificant  port  of  the  globe.  In  the  laboratory  of 
nature  the  destruction  of  a  few  nations  is  a  matter  of 
indifference,  and  no  efforts  of  an  anti-vivisection  league 
will  avail  to  stop  the  suffering  whicli  must  ensue.  Our 
cUfficnlty  in  passing  an  opinion  on  the  tondcucy  of  events 
is  that  wo  do  not  see  thum  as  a  whole.  Wo  should,  as 
Solon  advised  Cnseos,  suspend  our  judgment  until  wo 
see  the  cud  of  all  things. 

But  the  salvation  of  the  world  depends  on  individuals. 
At  great  crises  in  the  world  s  history  all  seems  often  to 
depend  on  one  man.  The  question  every  man  should 
a<k  hiniflelf  is — Can  I  be  a  hero  if  occasion  demands  it  X 
And    no    individual  con  rise   to    Uie    true  digni^  of 


hmnanity,  unless  he  feels  proud  of  being  a  man, 
humble  his  Jot.  If  the  least  in  the  kingdom  of  heaven 
is  greater  than  John  the  Baptist,  the  least  in  the  kingdom 
of  humanity  is  greater  than  anything  in  the  world.  But 
the  individual  must  consciously  live  for  society,  and  he 
must  be  proud  of  playing  the  most  subordinate  part 
the  great  drama  of  life. 

Christianity  made  the  indi%'idual  christian  a  priest  in 
the  church.  In  the  state  it  is  making  him  a  king.  And 
if,  as  Plato  wished,  every  king  became  a  philosopher,  we 
might  almost  realise  on  earth  that  the  voice  of  the  people 
was  the  voice  of  God.  But  this  consummation  can  only 
be  reached  by  a  thoroughgoing  recognition  and  practical 
appHcation  of  the  constitutional  idea,  whereby  the 
greatest  become  the  servants  of  the  least,  and  no  one 
lives  for  himself,  but  every  one  not  only  for  the  state, 
but  also  for  humanity,  aud  every  one  is  ready  "  to 
down  his  life  for  the  brethren."  And  as  the  greal 
men  are  those  who  represent  in  theJr  persons  all  that 
good  aud  noble  of  preceding  generations,  so  the  highi 
ideal  of  man  which  humanity  can  form  is  One 
sacrificed  Himself  for  all  preceding  and  sncceec 
generations. 
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LECTURE    XIL 

RETROSPECT   OF  THE  DEVELOrMENT  OF  LAW  THROUGH 

THE   CATEGORIES. 

I  HAVE  now  exhausted  the  various  forms  which  legal 
judgments,  as  historically  developed,  have  assumed.  If 
this  development  id  looked  at  as  a  whole,  it  will  be 
seen  that  as  law  became  scientific,  lawyers  were  empiri- 
cally deducing  the  categories.  In  other  words,  men  at 
different  stages  of  legal  history  looked  at  legal  phenomena 
from  different  points  of  view.  And  when  the  Boman 
lawyers  gave  the  names  of  property,  person,  contract, 
or  obligation,  to  certain  relations  or  transactions,  they 
were  merely  naming  in  a  special  class  of  cases  the 
catcirories  which  logicians  were  discovering  in  a  more 

CO  o 

general  form,  as  the  necessary  forms  of  thought.  If  we 
lay  the  forms  of  legal  judgments,  as  developed  in  the  fore- 
going lectures,  alongside  the  forms  of  logical  judgments, 
wo  shall  discover  that  there  is  a  legal  institution  corre- 
spoiiding  to  each  logical  form,  which  may  be  set  forth 
in  the  following  table,  taking  them  in  the  order  in 
wliicli  they  have  already  been  treated  : — 
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Logicdtonn. 

(onn*  otlogti 

in  rcpcct  o£- 

judgmenti  are — 

.  Modality,     ar 

e    Problematical, 

=  Legalifiod  violence^ 
(Lynch  Lbw); 

or  Asaertory, 

=  Judicial  Dcoiaioo 
and  Tjegialation." 

2.  Qn&ttty,         , 

Affirmative, 

=     Oiril  Injury;            ■ 

or  Negative, 

=     CrimftS                    ■ 

J.  Quantity,       , 

Universal, 

=      Poraon;                  *■ 

or  Particular, 

Pro]>erty.'               1 

Categorical, 

=     Social  ReUtious;^ 

or  Hypothetical, 

=      Contract.*               1 
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But  we  have  discovered,  further,  that  thought   does 
not  rest  with  the  categories  as  given   by  fonnal    logia 
To  each  pair  already  mentioned  under  each  cla33, 
must  add  a  third,  as  w;is  done  by  Kant,  when  he  con' 
Btructed  the  folluwiug  list  of  categories ; — * 

I.  Of  Quantity:  TTnity,  Plurality,  Totality. 
IL  Of  Quality:  Reality,  Negation,  Limitation. 
HI.  Of   Relation :    Inherence    and    Subsiatence    (Substance 

Accident),  CaiisiOity  and  DepenJence  (Cauae  luid  Effect); 
Community    (Reciprocity    between    the   Active    and    tho 
Paeaive). 
IT.  Of  Modality:  Poaaibility — Impossibility;  Exiatenoe  (A  ctualltjr) 
— NouHixiHteuce;  Neceasity— Contingency. 

Thus,  under  the  head  of  quantity  we  saw  that  tlic 

*  Lectures  u.  and  iiL  *  Lecture  iv.  *  Lecture  v. 

*  Ltscturoa  vi.,  vii.,  ix.,  oad  x.  ^  Lecture  x-iii 

'  The  lilt  of  categories  is  here  given  in  Kant's  order,  which  is 
more  convenient  when  w«  are  merely  analysing  the  idea  of  right, 
tor  we  kdvmnoe  from  quantity  to  relation  on  the  part  of  the  indivi- 
dool,  md  from  [jnality  to  modality  on  the  part  of  the  state.  See 
pL  808,  *n/ra;  also  Critujua  of  J'ure  Heaton  (Max  Miiller),  vol.  ii. 
pL  71 ;  Caird'a  £avt,  p.  306,  4c  ;  Stirling's  KaiU,  pp.  G9,  193. 
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first  Tilde  notion  of  right  was  of  property  m  one's  bodyJ 
This  waa  all  a   man   possessed.     It  was  property  andl 
person  in  one.     The  man's  rights  were  regarded  under! 
the  catogory  of  unity.     But,  as  the  individual  progressed  ] 
in  bis  struggle  for  freedom,  be  got  single  rights  one  | 
after  the  other  conceded  to  him — the  Jtis  commerdt,  the 
jus  connuhii,  the  j^a  mffragit,  and  so  forth.     Man's  \ 
righta  were  regarded  as  a  mere  quantity  wbicb  could  I 
be  added  to  or  subtracted  from.    They  were  regarded  I 
under  the  categoty  of  plurality.     But  the  modern  con- 
ception of  a  perwn  is  an    individual  with  an  infinite 
poteotiali^  of  rigbts.     In  the  modem  view  of  personality, 
men's  rights  are  n^rdcd  under  the  category  of  totality} 
Id  like  manner,  under  the  categories  of  quality,  we 
observed  tbat  the  state  began  by  asserting  its  own  exis- 
tence, and  enforcing  rights  as  a  matter  of  coarse,  without  ] 
considering  the  rigbta  or  the  character  of  the  person 
offending.     The  judgments  may  be  placed  under  the 
category  of  naiii^  {a^rmation).    But  at  a  later  stage 
it  is  seen  there  is  something  wrong  with  the  delinquent,  i 
His  acts  are  crimes,  and  are  treated  as  suck    They  are  I 
dealt  with  apart  from   the  question  of  reparation   to  < 
the    pcraoD    wrooged.      They    are    placed    under    the 
category  of  negaiiotu     But,   as   we  have  Been,  every 
crime  inToIves  a  dvil  iojaty,  and  every  dvil  injury,  j 

'It  nut  W  ben*  ia  aiiiMl  Uut  tkfa  idea  of  prognM  from 
lover  ta  kl^MT  mUfptitt  b«ro  akcUlwd,  doca  not  belong  properlj 
to  tho  Kantiaa  qr>tMB,  but  k  Ibe  pnvdaot  of  Ut«r  pliiloeopbr 
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if  deliberately  and  consciously  done,  is  a  crime.'  Tha) 
is  to  say,  there  can  be  no  affirmation  without  negatioi^ 
and  no  negation  without  affirmation.*  And  so,  in  i 
extreme  viow,  the  mere  existence  of  a  person  is  a  crime 
against  society,  if  we  push  Proudhon's  idea  to  its  logical 
conclusion.'  But  in  an  ideal  state,  where  the  govern- 
ment exists  but  needs  not  put  forth  its  power,  or  where 
men  legislate  for  themselves  individually,  no  one  en- 
croaches on  his  neighbour,  no  one  refuses  what  his 
neighbour  claims,  and  no  one  claims  what  be  should  not 
have.  "Juris  pnecepta  sunt  hcoc:  honeate  viverc,  alteram 
non  liedere,  suum  cuique  tribucre."  The  two  previoi 
categories  are  meiged  in  thjit  of  limitation. 

So  with  the  categories  of  relation.  As  Sir  Hem 
Maine  has  pointed  out,  society  has  progressed  from 
status  to  contract,*  or  in  Kantian  language,  the  rights 
of  men  are  classed  under  the  category  of  aulMantudit^ 
before  they  are  treated  under  that  of  causality.  In 
other  words,  the  family  or  the  state  is  looked  upon 
as  "  substance,"  while  the  individuals  (the  wife,  the 
child,  the  slave,  or  the  citizen),  are  merely  "accidents." 
And  in  like  manner,  the  individual  is  regarded  as  "sub- 
stance," and  his  rights  aa  mere  "  accidents."  But,  at  a 
later  stage,  the  state  is  regarded  aa  creating  rights  by 
legislation,  while  the  individual  does  the  same  for  him- 
eelf  by  contracts  and   other  private  transactioua     The 


>  Pp.  92  and  93,  lupra, 
•  P.  300,  tupra. 


•  Cwrd'a  A'nne,  p.  315. 

*  Aficient  Law,  p.  170. 
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relation  of  the  state  or  Uie  iadividual  to  rights  is  legardof 
aa  ooc  of  **  cause  aod  offoct."    But  wc  have  seen  furthori] 
that  law  doea  not  stop  with  contract  (causality).     Well 
have   seen  that  in  the  reaf^tion  against  luis.vz-faire, 
has  come  to  l)c  discovered  that  freedom   of  contract 
ifi  not  the  ultimate  idea  of  human  relations.     Contracts 
between    individuals    and     treaties    between    nations 
con    determino    arbitrary    pomta    only,    for    men    are 
organically    connected    even    before    they    enter    into  J 
contraots.    We  have  seen   that  in  legislation  and  con- 
tract DO  one  can  bo  called  ruler  or  subject,  master  ( 
servant.    In  other  words,  we  must  extend  Sir  Heniyl 
Miunc's  formula  by  sspng  that  society  has  progressed! 
from  ccmtraet  {causality)  to  reciprociiff. 

And  lastly,  under  the  ca  tegories  of  modality,  we  saw  J 
tJiat  at  an  eariy  st^;o  the  existence  of  rights  depended  I 
on  the  possession  of  a  strong  arm.  Might  was  right. 
When  the  state  did  interfere,  it  was  to  stop  disputes 
and  not  to  enforce  righto.  A  man  might  thus  have 
a  right  one  day  and  not  have  it  in  similar  circumstances 
the  next.  There  was  merely  in  some  cases  the  ■posaihUUy 
of  right,  and  in  others  the  impotgihUity.  Each  particular 
right  would  depend  on  whether  the  individual  could 
enforce  it  hiin"lf,  or  get  bis  tribe  or  family  to  assist  him 
in  so  doing.  And  even  io  historical  times,  the  possession 
of  rights  depended  on  whether  a  man  happened  to  be 
bom  in  a  particular  state,  if  he  fell  into  the  hands  of 
Bttaogen  he  hod  no  rights.     In  the  next  stage  right! 
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fell  under  the  category  of  aetualily.  Rights  actuall; 
existed,  defined  in  codes,  recognised  by  judges,  a: 
enforced  by  rulers.  This  is  the  epoch  of  positive  law 
an  especial  sense.  If  rights  are  not  so  recognised  ai 
enforced,  they  are  non-existent.  Eight  is  might.  T 
particular  rights  are  determinate,  and  each  one  has  the 
might  of  an  empire  to  maintain  it.  But  law  does  not  rest 
here.  Aa  we  have  seen,  law  is  not  an  arbitrary  creation 
of  rulers,  judges,  or  even  of  legislators.  It  is  something 
eternal  and  independent  of  human  judgment.  It  is  now 
regarded  under  the  category  of  necessity.  Might  and 
right  are  identified.  The  might  is  not  that  of  a  tribe 
or  nation,  or  even  of  an  empire,  or  of  the  world.  The 
laws  of  "  Nature  "  are  seen  to  be  self-avenging.  And  yet 
at  the  same  time,  legislation  and  contract  are  now  more 
active  than  they  have  ever  been  in  defining  the  nm- 
tiiKjait  matter  of  right — in  making  laws. 

And  yet  further,  we  have  seen  that  law  does  ni 
rise  only  from  lower  to  higher  categories,  but  froi 
lower  to  higher  classes  of  categories — from  the  cal 
gories  of  quality  to  those  of  modality,  from 
categories  of  quantity  to  those  of  relation.  It  is  only 
for  a  temporar}-  purpose  that  it  appears  to  be  satisfied 
with  one  caU^ry.  Ita  point  of  view  is  perpetually 
Bbifting,  if  it  is  not  progressing.  Thus  the  stitte  first 
makes  law  by  attempting  to  put  down  violenca  It 
treats  a  number  of  acts  as  crimes  on  the  one  hand, 
lod    enforces   particular   rights  on   the   other,    without 
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coDsideriDg  imythiiig    beyond    the  isolated  act      Thtt  i 
distiDction    of    the   sets   is   quite  arbitrary,   as   in  the  ] 
JtetfUtm   MajeMatetn,  which    defines  criminal    causes   a8 
boiog  "  quhen  contrbvereie  is  anent  the  paiue  of  bludo,  or  j 
of  life  and  limme,*"  or  in  the  Summary  Procedure  Act,  | 
wbich  draws  the  lino  where  imprisonmeut  is  competent."  or 
once  more  in  the  dcsj>cratc  gtatemeiit  that  a  crime  is  an 
act  which  the  state,  for  puriK)8e8  of  its  o^vn  absolutely 
prohibits.     The  acta  are  reganled  under  the  categoria 
of  quality.    But  it  is  found    that  there  is  something 
deeper  iu  the  declaration  of  the  state.    If  it  enforces 
the  right  of  one  man,  it  represses  the  wrong  of  another. 
If  it  punishes  a  criminal,  it  declares  that  another  man 
has  rights  which  have  been  infringed.    Ea^^h  judgment 
is  no  longer  one  but  two.     And,  instead  of  dealing  with  j 
the  acts  of  a  wrong-doer,  it  examines  and  classifies  the*1 
ri^fiU  of  the  individuals  involved.     It  appeals  iu  thai 
first  instance  to  the  immemorial  customs  of  the  rcalm», 
or  to  the  codes  and  laws,  and  says  one  has  a  right  and  I 
■Dotber  bos  no  right.     In  other  words,  the  rights 
reguded  under  tlie  categories  of  modality.     This  transi 
tion  from  quality  to  modality  is  shown  in  the  rejectionl 
of  tbo  view  that  the  distinction  between  crime  and  civHj 
injury  is  merely  a  matter  of  procedure.' 

And  so  with  the  cat^riw  of  quantity.     If  we  turn  tvl 

>.  Bk.  L.  ehkp.  L,  §  3. 

■  37  uul  S8  Vkt^  etp.  53,  }S8. 

*  8aa  HoiUutd'i  Jmi^ntdmea,  p.  SIS. 
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any  legal  treatise  which  enumerates  the  rights  of  peram 
or  property,  we  shall  find  them  stated  in  the  foixQ  of  reUi 
tiona  of  the  owner  to  other  persons.      Persouulity  is  a 
right  of  self-defence  against  assault,  a  right  to  one's  good 
name  and  so  forth.     Propertj'  is  a  right  of  vindicalioi 
against  thieves,  a  right  of  transfer  or  conveyance 
other   persons — a   right   of  donation   or  sale,  &c.. 
Conveyance  and  contract  always  tend  to  interchang 
The  Roman  conveyance  (mundpidio)  became  a  contrad 
The  theoretical  treatment  of  the  preparation  of  contrad 
we  now  call  conveyancing.     Land  Is  now  transferred 
leases,    feu-contracts,    contracts    of  ground-annual. 
England  the  contract  of  sale  transfers  goods.      Scotd 
law  still  holds  nominally  to   the  doctrine  that  propert 
can  only  be  transferred  by  tradition,  but  it  now  accora- 
pUahes  the  same  end  as   English  law   by  imposing  an 
obltgaiioH  on  the  representatives  of  a  bankrupt  seller  to 
transfer  the  goods,  and  conferring  a  right  on  purchasers 
or  their    representatives  to  demand   them.     In  otboi 
words,  in  all  those  cases  the  right  of  property  is  lookei 
at  from  the  standpoint  of  relation.     In  like  manner  witj 
the  idea  of  person,  rights  and  duties  arc  formulated  np 
from    their   infringement,   and    it    is    even    maintained ' 
that  the  mere  existence  of  beings  in  society,  such  as 
paupers,   confers  rights   on    them    and  imposes  duties 
on    their  neighbours.      The   whole  law  may  thns 
laid  down  in  propositions   setting  forth   the   relatioo 
between  persons  in  respect   of  (I)  their   material    peM 
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eonality,  and  (2)  tboir  property  which  is  an  exteu&ion  en 
that  pereoDiUity.  m 

It  will  bo  remembered  tliat  the  same    teodenoy  on 
thought  was  found  in  the  law  of  succcaaioa.     As  men4 
coexistence  Ln  space  (ic,  rights  of  person  and  property  1 
in  tbetr  baldest  form)  prefluj>po8e8  aud  involves  relation, 
so  mere  ono-aftcr-the-othor-ueaa  implicitly  involves  rela- 
tion.   But  sueccssioD  is  not  merely  one  man  taking  a  thing 
which  another  formerly  possessed,  or  fulfilling  a  ftmction 
which  was  formerly   fulfilled  by   another.      Nor  is  it 
[y  a  capri<:iou3  nomination  of  a  successor  by  a  person  J 
t   to   dto    (causality).     It  is   a   conscious    effort  of  J 
ity  to  repair  the  ravages  of  death  by  a  reconstnictios  I 
or  continoation  of  relations.     And  in  these  the  rights  of  J 
husband  and  wife,  parents   and  children,  brothers  and  I 
aistcrs  are  determined  on  the  principle  of  reciprocity.  I 
Moreover,  in  the  absolute  freedom  of  testing  allowed  ia  1 
English  law,  we  see  the  idea  that  the  members  of  thai 
•tate  are  all  reciprocally  related  as  individuals.  I 

U  will  bo  remembered  that  each  jural  relation  involves 
two  pain  of  moments — one  pair  on  the  side  of  the 
and  the  other  pair  on  the  side  of  the  individual. 
Hie  individual  de  facto  exists ;  (2.)  is  conscious  of 
a  tight }  (3.)  the  sute  exists  ;  and,  (4.)  as 
iting  the  universal,  recognises,  and  if  neeesaaiy, 
the  right  It  will  be  seen  that  the  categories 
of  quality  and  modality  reganl  legal  phenomena  from 
the  point  of  ^icw  of  the  slate,  and  those  of  quantity 
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and  relation  from  the  point  of  view  of  the  persons 
subject  to  it.  We  cannot  separate  the  two  moments 
without  destroying  the  whole  conception,  and  bo 
progress  under  the  ctitegorieB  of  quality  and  modali 
has  been  simultaneous  and  parallel  with  that  under 
categories  of  quantitj  and  relation.  Thus,  we  cannot 
say  that  law  begins  when  individuals  or  families  claim 
to  have  rights  of  person  and  property,  any  more 
that  it  begins  when  the  state  first  consciously  repn 
individualism  and  takes  the  enforcement  of  right  inl 
its  own  hands.  At  first  sight,  law  makes  its  appearam 
by  the  state  prohibiting  in  various  successive  forms 
individual  caprice,  first  prohibiting  indiscriminate  i 
redress,  then  superseding  judges  by  appointing  popi 
juries  to  try  offenders  and  popular  legislative  assemblies 
to  enact  laws.  At  first,  all  it  demands  is  that  the 
parties  shall  formally  keep  "  the  kiug's  peace."  It  does 
not  attempt  to  discover  who  began  the  quarrel  or 
who  is  in  the  right.  AVhcn,  however,  it  begins  to 
discriminate  and  analyse  acts,  it  punishes  some  and 
merely  gives  re]mration  in  others.  And,  finally,  the 
state  recognises  the  rights  of  the  individual  as  necessary, 
and  in  some  eases  exerts  its  infiuencc  for  his  reforma- 
tion. On  the  other  hand  the  individual  struggles  for 
freodom,  expressing  his  claim  first  in  the  ideas  of  material 
^^^  person  and  property.  But,  in  the  process  of  acqui 
^^^  freedom,  ho  discovers  his  organic  relations  to  other 
^^^■Ca  the  family,  in  the  state,  and  lastly,  in  humanity  as 
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whole.  The  state  m  asnertiDg  its  existence  discovered 
that  it  must  deal  with,  protect,  and  reform  individuals. 
The  individual  in  asserting  his  cxietence  discovered  that 
he  must  uphold  and,  if  necessary,  Bacrificc  himficlf  for 
the  Btate.  The  two  complementary  movements  have 
filled  up  the  details  of  our  conception  of  humanity. 

It  may  be  noted,  too,  that  the  categories  of  modality 
ore  truly  the  counterpart  of  those  of  relation.  In  the 
former,  the  individnals  involved  are  r^arded  from  tlia  i 
point  of  view  of  the  spectator  who,  in  this  case,  is  the 
legialator^the  state ;'  in  the  latter  there  is  an  attempt 
to  determine  the  chantcteristics  of  persons  as  members 
of  particular  groups.  Thus,  wheo  the  relations  of  men 
could  bo  doscribod  by  substance  and  accident,  there  was 
from  the  |>oint  of  view  of  the  state  only  a  possibility  of 
rights  on  the  part  of  some  individuals,  an  impossibility 
on  the  part  of  others.  But  when  the  individual  has 
asserted  bis  rights,  and  those  have  been  recognised  by 
the  state,  it  does  not  matter  whether  we  describe  the 
nlotlons  as  falling  under  the  categories  of  cause  and 
effect,  or  of  actuality  and  non-existence,  or,  rather  we 
dumld  say,  they  fall  under  both.  jVnd  so,  finally,  with 
reciprocity  on  the  one  hand,  and  necestiity  and  con- 
tingency on  tbo  otlier.  This  fact  throws  a  new  light 
on  HoDtMquicu'a  definition  of  law — "  Lcs  lois  dans 
la  ngnification  la  plus  6tenduc  sont  les  rapports 
iijji  f  iiniimi    <{ui   d£rivent    de    la    nature   dcs    cboses." 

'  See  Cwnl'i  A'anI,  p.  ^G». 
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If  we  substitute  *'  persons "  for  "  things "  in  this 
statement,  we  have  a  combination  of  the  two 
categories  of  necessity  and  reciprocity  (modality  and 
relation),  for  the  rights  are  reciprocally  created  by  the 
individuals  involved,  and  the  state  recognises  and 
enforces  these  rights  as  necessary.  And  we  are  now 
in  a  position  to  expand  the  definition  of  positive  hiw 
with  which  we  started  provisionally."  Combining  the 
highest  categories  of  each  class,  we  may  say  that  positive 
laws  are  the  contingent  cspression  of  the  material  rights 
and  mutual  liinitatioDs  of  individuals  arising  necessarily 
from  the  reciprocal  relations  of  human  beings  in  society. 

In  tracing  the  relations  between  men.  we  found  that 
we  were  led  to  regard  each  Individual  as  related  to  the 
whole  of  humanity,  the  members  of  which  are  regatdod 
as  a  unity,  both  in  coexistence  and  in  succession.  But 
as  succession  is  merely  a  means  of  rcconstmcting  relations^ 
and  rights  of  succession  arc  determined  only  as  between 
the  survivors,  wo  must  neglect  our  predecessors  and  < 
ESUcccHSorB  in  discussing  abstrad.  law.  Looking  then  i 
mankind  as  presently  existing  on  the  earth,  wc  found  tha 
were  two  ideas  involved  in  our  relations,  namely — (1)  the 
individual  person;  and  (2)  the  unity  uf  humanity.  These 
ideas  Bcverally  suggost  the  two  sciences  of  natural 
law,  and  the  law  of  nuturn  and  nations  corresponding  to 
the  two  sciencL'fl  i*f  i'iiipiri<ml  psychology*  and  rational  co( 
mology,  attacked   and  uxplodod  by  Kunt.'    The  thir 

'  B«o  p.  {),  nijrra.     *  I'tivao  twu  MTlniioi*  nn  aot  olcorljr  dUtinj^uiihtd 
in  thoorjr,  but  ttiAjr  tttimt  iii  the  ntoilo  of  tnwtlng  Um  aubjML 


IjwT.  XII.1  THE  LAW  OP  NATURE  AND  NATIONS. 

ftcioQce  of  rationAl  theology  holds  the  samo  relation  to  lav 
as  to  physical  science,  and  it  may  therefore  be  Doglcctcd 
ID  our  present  discassioD.*  In  natural  law  it  has  often 
been  asked,  what  arc  the  rigbls  of  maa — of  the 
individual  as  euch?  The  answer  is  that  such  a  being 
is  inconceivable  apart  from  society,  and  if  a  cat^orical 
answer  is  pressed  for.  it  must  be  "none."  But  again, 
when  wo  attempt  to  construct  an  abstract  ideal  society, 
in  which  each  member  shall  havo  certain  itaiural  rights, 
it  will  bo  found  that  we  arrive  at  two  sets  of  contra- 
dictory propositions,  which  appear  equally  axiomatic — 
the  antinomies  of  pure  reason.  Whichever  side  is 
adopted  by  an  of^xuient,  it  is  easy  to  show  its  absurdity ; 
and  bcnee,  as  Kaot  points  out,  the  victory  is  always  vnth 
the  attacking  party.  Very  often  all  that  is  meant  by 
a  political  miction  is  the  adoption  of  one  side  of  tbe 
antioomy — the  antithesis  for  the  thesis,  or  vice  versd. 
And  it  is  not  improbable  some  poUtical  sceptic  might 
suggest  that  some  of  the  theses  or  antitheses  of  these 
antinomies  aro  among  the  pcrmancDt  members  of  the 
civil  service. 

To  illustrate  this  I  shall  take  the  antinomies  as  given 
by  Kaot,  pataphiHse  them  as  applied  to  law,  and  then 
add  a  nomber  of  oorollariee  or  propositions,  in  which 
tbe  variooa  ades  of  the  oontradiction  are  generally 
embodied. 

'  Odnl's  Kmt,  p,  6S3,  ud  Priadpftl  Ounl'*  Pkilotopkff  nf  AWyion, 
.,  roajr  b*  ooMahad  oa  tUs  attt>J«Gt. 
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FIRST  ANTINOMY. 


Thesis. 


"  The  world  has  a  beginning  in 
time,  and  is  limited  also  with 
regard  to  space."  (Max  Muller*s 
Kanty  iL,  368),  or — 


Antithesis. 

''  The  world  has  no  beginning 
and  no  limits  in  space,  but  is 
infinite  in  respect  both  to  time 
and  space."     {Ibid,,  p.  369),  or — 


The  world  of  mankind,  as  sub-  The  world  of  mankind,  as  sub- 
ject to  law,  has  a  beginning  in  ject  to  law,  has  no  beginning  and 
time,  and  is  limited  also  with  no  limits  in  space,  but  is  infinite, 
regard  to  space.  in  respect  both  to  time  and  space. 

COROLLABIES.  COROLLABIES. 

1.  Man  has  no  rights  against        1.  ^'  La  Divinity  a  ses   lois." 

God.     (Lorimer's    Institutes     of  (Montesquieu,    De    VEsprii    det 

Law,  2nd  ed.,  p.  205.)  lots,  i.  L;  see  also  Lorimer,  /.  c.) 


2.  Law  begins  when  men  be- 
come civilised,  and  applies  only 
to  them.  Savages  are  ruled  by 
instinct  andj)hysical  laws. 

3.  Animals  and  vegetables 
have  no  rights.  (See  p.  293, 
supra,) 


4.  A  i)er8on  has  riglits  only  to 
the  extent  he  can  physically  take 
them — (Might  is  Kight). 


2.  Law    begins    with    Being. 
Every  being  has  his  rights. 


3.  Animals  have  rights.  "The 
last  rose  of  summer  is  entitled 
to  equality  before  the  law." 
(Lo rimer's  Inst,  of  Laics,  2nd  ed., 
p.  406.) 

*•  Th«  poor  beotlo,  that  w«»  tread  upon. 
In  corpural  fiu(TcruDi*o  tlnda  n  panj;  aa  grmX 
Aa  wbea  a  f(\tuxi  ditMi."— Shak.*>p«re, 

(Measurt/or  Meaturt^  act  UL,  ac.  I.) 

4.  All  persons  have  a  right  to 
the  conditions  of  human  existenoe 
—(Right  is  Might). 
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CoBOLULBns— oon<tntf«^. 


CoBOLLABiES — continited. 


5.  A  poraon  hms  rights  only  5.  A  person  may  havo  rights 
when  he  comes  of  age.  (See  reserved  for  centuries  before  he 
p.  285,  tupra,)  is  bom. 

6.  The  rights  of  a  person  cease  6.  The  will  of  a  person  should 
at  death.  (See  pp.  258  and  314,  be  respected  for  ever  after  his 
gupra.)  death,  in  spirit,  if  not  in  letter. 

7.  Tho  average  "  Eternity  **  of        7.  In  assenting  to  the  Irish 
Napoleon*8  treaties  of  peace  was    Church    Disestablishment    Act, 
about  two  years.  Her  Majesty  violated  her  coro- 
nation oath. 

8.  '*  Culpa  tenctsuosauctores."         8.  Every    wrong    affects    the 

universe, 

**  Earth  felt  the  wonnd,  and  natare  from  her  u«t« 
BIghiiiK  thn>u>rh  all  her  workii,  gave  nignu  of  woe. 
That  aU  waa  lott"— Milton,  /'.  L.,  bk.  Lx. 

9.  A  person  has  rights  only  9.  Every  person  is  entitled  to 
within  his  own  state,  and  it  is  claim  as  a  matter  of  justice,  that 
only  by  comity  he  can  have  rights  he  should  have  the  same  rights 
outside  of  it.  (Story's  Conflict  q/*  in  a  foreign  state  as  in  his  own. 
ZaiTf,  chaps.  L  and  iL,  pcutim,)  (See  Lorimer's  Law  of  NaiionSj 

L,  370 ;  also  p.  241,  tuprcL) 


10.  It  is  unfair  to  ennoble 
future  generations  for  ever  for 
the  act  of  one  man.  It  is  absurd 
to  deify  dead  ancestors,  as  the 
Chinese  do,  for  the  same  reason. 


10.  Heredity  is  a  law  of 
nature.  The  same  idea  as  to  the 
individual  is  expressed  in  the 
Scotch  proverb,  *<  Ance  a  bailie, 
aye  a  bailie." 


11.  It  is  unfair  to  deprive 
future  ^(*ne rat  ions  of  titles  and 
pru|N'rty  for  the  crime  of  one 
individual. 


11.  Goii  "visits  the  iniquity  of 
the  futhcrH  u|M)n  the  children 
unto  the  third  and  fourth  genera- 
tion." 
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CoBOLLABiES — Continued, 

12.  What  has  posterity  done 
for  nst  It  has  no  rights  against 
the  present  generation. 


Corollaries — eontinuecL 

12.  It  is  unjust  to  hand  down 
debt  to  posterity.  Each  year's 
revenue  should  defiray  its  own 
expenditure. 


13.  The  right  of  ruling  belongs 
to  the  upper  classes  alone. 


13.  AU  citizens  have  a  right  by 
themselves,  or  their  representa- 
tives, to  concur  in  the  making  of 
the  laws.  (Declaration  of  French 
National  Assembly;  Paine,  ^t^Ate 
qfMan,  9th  ed.,  p.  74.) 


14.  Majorities 
right^ 


are      always 


15.  Minorities  are  always 
right  ^  "  God  speaks  not  by  the 
many,  but  the  few." 


1 4.  Vox  populi  (t.«.,  th  6  voice 

15.  of  humanity),  vox  DeL 


IG.  The  state  has  no  right  of  16.  The  state's  right  of  inter- 

interfercnce  with  the  private  con-  ference  extends  to  every  part  of 

duct  of  citizens.     "An  English-  the  citizen's  conduct 
man's  house  is  his  castle." 


17.  The  state  has  no  right  to 
interfere  with  the  affairs  of  the 
church. 

18.  The  church  has  no  right 
to  interfere  with  the  affairs  of 
the  state. 


Church  and  state  cannot 

17,  be     distinguished.      (See 
Natural  Religion^  by   the 

18.  authorof^cc«//amo,p.  180 
and  foil.) 


^  It  will  be  observed  that  in  this  and  some  other  cases  opponents  do  nol 
always  maintain  a  thesis  and  its  corresponding  antithesis.  It  freqaoatty 
happens  that  they  support  only  different  applications  of  the  same  thesis. 
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Corollaries — earUinued. 
19.  A  subject  has  no  rights 
against  the  crown,  for  "  the  king 
can  do  no  wrong/'  and  "  Tempns 
non  oocurrit  regL"  (Broom's 
Legal  Maxims,  5tb   ed.,  pp.  52, 

6r>.) 


Corolla  ries — ca^iUntML 
19.  Every  member  of  the  state 
has  rights    against    the  crown. 
The  king   swears   obedience    to 
the  constitution  and  the  law. 


20.  No  state  lias  any  right  to  20.  States  cannot  cut  them- 
intcrfore  in  the  internal  affairs  of  selves  off  from  tlie  rest  of  man- 
any  other  staite;  sovereign  states  kind,  and  intervention  may  bo 
arw  iude|)endent  (Wheaton's  a  duty.  (See  Lorimers  Law  of 
EletneiUt,  §  72.)  Nations,  L,  139.) 

21.  '' Sic  utcre  tuo  ut  alienum         21.  A   man   can  do  what  he 
non  iHMlas."  likes  with  his  own. 

For  the  general  thesis^  that  the  world  of  men  as 
subject  to  law  is  limited  in  time  and  space,  we  may 
argue  that  if  it  is  not  so,  then  we  must  conceive  law 
existing  when  there  were  only  animals  on  the  earth, 
and  even  prior  to  that  epoch.  We  must  conceive  under 
a  legal  aspect  two  trees  struggling  for  one  particle  of 
carbon  or  nitrogen.  Must  we  not  even  go  further  and  con- 
ceive the  convection  of  a  fluid  caused  by  heat  as  a  legal 
j»rocess?  The  denial  of  the  thesis  is  therefore  absurd, 
and  we  must  hold  that  law  commences  only  when  men 
bL'Ooinc  self-conscious,  and  ap]>lies  only  to  men  who  are 


*  Tht*  argnments  here  given  are  intended  rather  as  il  hist  rations 
r»r  tilt*  gtMK'ral  reader.  The  student  of  Kant  will  have  no  difli- 
ruhy  in  applying  Kant's  arguments  as  given  in  the  Critupie. 
Kt'fcreuce  Hhould  be  made  to  Prufessor  Caird*8  Katii  on  this  subject. 
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conscious  of  right     The  same  argument  applies  generally 
to  the  corollaries. 

For  the  general  antithesis  that  the  world  of  men 
as  subject  to  law  is  infinite  in  respect  of  space,  we 
may  argue  that  we  cannot  conceive  law  stopping 
abruptly  with  Europe  and  America.  We  must  ex- 
tend it  to  other  continents.  Wherever  there  is  man, 
he  must  be  brought  within  the  domain  of  law.  If  it 
is  to  be  restricted  to  civilised  and  intelligent  men, 
who  is  to  judged  We  must  cut  off  children,  lunatics, 
women,  and  the  large  majority  of  men.  If  intelligenco 
is  to  be  the  criterion,  how  many  members  of  parliament^ 
magistrates,  rulers  and  kings  will  remain,  after  we  have 
eliminated  the  unintelligent  ?  Again,  if  there  were  only 
two  men  in  the  world,  one  would  not  thereby  acquire 
a  right  to  destroy  anything  wantonly,  for  he  might 
interfere  with  a  potential  right  of  the  other.  The  rights 
of  each  exteuJ  over  the  whole  universe.  Even  a 
solitary  being  in  the  world  would  injure  himself  if  he 
wronged  anything.  The  highest  men  are  those  who 
would  not  tread  on  a  worm,  and  who  would  respect 
even  a  daisy.  And  so  with  God.  If  wc  deny  that 
God  must  bo  just  to  men,  we  deny  llis  existence.  Wo 
cannot  conceive  Him  merely  as  a  capricious  tyrant. 

The  »amc  arguments  apply  to  time.  If  we  do  not  admit 
that  law  has  existed  from  all  eternity,  then  it  must  be  a 
capricious  or  accidental  addition  to  the  universe  at  Bomo 
period  of  its  histoty.    What  wc  now  call  taw  (in  the  joral 
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sense)  is  organically  connected  with  what  appeared  to 
be  mere  physical  law  in  long  distant  ages.  We  must 
therefore  hold  that  law  is  eternal  and  infinite. 


SECOND  ANTINOMY. 


Thesis. 

"Every  comiKmnd  substance  in 
the  world  consists  of  simple  {larts, 
and  nothing  exists  anywhere 
but  the  simple  or  what  is  com- 
posed of  it."  (Max  Miiller's  Kant, 
iL,  376),  or — 


Antithesis. 

"No  compound  thin<;  in  the 
world  consists  of  simple  parts, 
and  there  exists  nowhere  in  the 
world  anything  simple."  (Ibid,, 
377),  or— 


Every  state  or  social  group 
consists  of  mere  individuals,  and 
there  exists  nowhere  anything 
but  individuals,  or  groups  of  in- 
dividuals. 


No  state  or  social  group  con- 
sists of  mere  individuals,  and 
there  exist  nowhere  in  the  world 
any  solitary  individuals. 


CoROLLARICa. 

1.  "Law,  or  The  Law,  taken 
indefinitely  is  an  abstract  or 
collective  term,  which,  when  it 
means  anything,  can  mean  neither 
more  nor  h'ss  than  the  sum  total 
of  a  numU'r  of  individual  laws 
taken  t«igcther.'*  (Bentham  ;  see 
1 1  ol  hi ud' s  Ju  rUj^rudtmcef  p.  1 2.) 


Corollaries. 

L  "  Lex  est  ratio  summa,  in- 
sita  in  natura,  quic  juhet  ea,  (lu.-c 
facienda  sunt,  pruhibotquo  c<m- 
traria:  eadein  onim  ratio  cum 
est  in  liominis  moute  cuntiniiuta 
et  perfecta,  lex  est."  (Cicero,  Uc 
Leg.  L,  18.) 


2.  Kvrry  general  right  may  be  2.  No  genenil  ri^ht  c:in  bo 
dividi'd  into  a  number  of  simple  resolved  into  a  number  of  merely 
rights  simple  rights. 
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Corollaries— cOTi((/.  CoaotLksiEo—eimtd. 

3.  "Peraon  ia  merely  &  collec-  3.  "In  [)erBon&lity  .  .  .  T 
tivp  term  for  jieraonal  qualities,"  know  myself  even  in  my  finitude, 
(Lorimer'a  Law  of  Nations,  as  what  is  infinite,  universiU.  and 
L,  413.)  free."     (Hegel's  A'aturrecJu,  §  35  J 

Stirling's  Lecturer,  p.  30.) 

4.  Proi)erty  =   tie    following         i,  Propertyiaaiilonarycontarol 
rights — "utondi,    fruendi,   abut-  over  an  object :  (Dus  Eigenthnm 
eodi,   fructiiB  percipiendi,  posai-  bt  eine  totule  Herrschaft   UIm 
dendi,  alienandi,  ct  viodicandL"  eine  8aohe).     (Holland,  /fru/,)  1 
(See     HoUaud's     Jurupivdenee, 
pp.  132,  133.) 


For  the  thesis  that  a  state  consist.?  merely  of  indivi- 
duals, we  may  point  out  that  the  Jews  have  ceased  to 
be  a  state,  while  the  individuals  who  might  have  formed 
a  Jewish  state  have  become  English,  Prencb,  Germai 
Ac.  In  like  manner  Poland  baa  disappeared,  and  i 
Poles  are  either  Russian,  Prussian,  or  Austrian,  whfle 
a  few  exiles  have  become  English  and  American.  lu 
like  manner  Great  Britain  might  be  cleared  of  all  its 
iuhabitauts,  who  might  become  citizens  of  Canada, 
Victoria,  South  Austnilia,  Western  Australia,  and  New 
South  Walea.  This  island  might  then  again  be 
inhabited  by  colonists  from  all  the  countries  of  Europe, 
who  might  form  another  state.  Thu  world,  therefore, 
consists  of  individuals  grouped  accidentally  into  states. 

^Vnd  when  we  take  an  individual  and  analyse  his  J 
rights,  we  find  that  there  are  only  certain  detcrminatatj 
rights  which  he  can  enforce  in  courts  of  law.     Ho  i 
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a  right  of  personality  and  a  right  of  property.  These 
enable  him  to  do  certain  determinate  things.  He  ea-l 
forces  one  single  right  at  a  time  as  it  is  assailed, 
he  exercises  one  right  at  a  time.  Aa  these  rights  alli 
cluster  round  person,  in  relation  to  determinate  things,.] 
personality  'm  evidently  a  compotmd  right  composed  of  J 
Rimple  ones.  And  as  a  complement  of  this  propositiolta 
there  must  bo  a  number  of  single  simple  laws,  each  t 
which  enforces  a  right  and  corresponds  to  it. 

For  the  antithesis  that  a  untion  is  more  than  a  colleo-j| 
tion  of  individuals,  It  may  be  )>ointed  out  that  Englandl 
is  still  the  England  of  Queen  Elizabeth,  though  ihetel 
are  as  many  people  now  in  London  as  there  were  then 
>iu  the  whole  kingdom.     Protestuut    Germany  has  been 
colebratiog  the  birth  of  l^lartin  Luther,  although  those 
who  took  part  in  the  Reformation  have  been  dead  for 
centuries.     We  do  not  recognise  any  rhange  in  France 
«(tflr  the  absorption  of   8avoy  and  Nice  or  the  cession 
of  Alsace  and  Lorraine.     Tbe  individuals  who  compose 
the  United  Btaten  of  America  arc  much  more  numcroaSy  J 
and  great  nombors  of  them  differ  widely  in  nadonaU^I 
iium  those  who  throw  off  tbe  British  yoke  in  1 7S3,  and 
yet  tbey  speak  aud  act  as  if  they  themselves  bad  fought 
for  tboir  freedom.     There  is,  therefore,  more  in  a  nation 
than  mere  iadividoal  men. 

And  in  dealing  with  tbe  individual  we  need  not  try  to 
cDamerate  his  rights.  He  is  perhaps  the  proprietor  of  a  tibip. 
Ho*  be  a  right  in  each  mast  and  each  life-boat  1    Has  he 
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property  in  each  rope,  in  each  strand  of  each  rope,  in  each 
thix'acl]of  each  sti'aud  1  His  right  ia  to  the  ship  as  a  whole, 
and  it  is  absurd  to  subdivide  his  right  quantitadvety. 
As  a  person  he  feels  his  rights  over  it  to  be  infinite, 
and  they  cannot  therefore  be  analysed  and  enumerated. 
There  may  be  moreover  a  pretium  affccdonis  which 
law  can  estimate. 

Now,  it  may  be  aaid  generally  that  all  these  coutrn- 
dictions  arise  from  the  fact  of  man — in  one  aspect 
infinite  being — being  placed  in  a  finite  world,  and  being 
able  to  realise  his  personaHty  only  in  things.  H 
abstract  the  inSnite  side  of  man's  nature,  and  ignore- 
the  finite,  we  get  one  set  of  propositions  apparently 
axiomatic.  If  wc  abstract  the  finite  and  ignore  the 
infinite,  we  get  a  similar  contradictory  set  equally 
axiomatic.  Thus,  to  begin  with  the  individual,  property 
is  essential  to  realise  personality,  and  wealth  is  un- 
doubtedly an  element  in  the  perfect  life.  But,  how  much 
13  necessary  or  how  little  will  suffice  1  A  man's 
possessions  may  possess  him.  A  miser  is  no  better 
proprietor  because  he  can  count  hia  bags  of  gold 
each  day,  than  a  man  who  has  daily  wages  suffi- 
cient for  all  his  wants.  If  the  miser  converted  his 
sovereigns  int«  farthings  he  would  havu  more  to 
count,  but  would  ho  feel  himself  richer  ?  A  man  might 
own  the  Koh-i-Noor,  and  yet  be  poorer  than  another  who 
could  only  gaze  at  Jupiter  or  Venus  through  a  hole  in 
his  cottage  roof.    Nor  docs  the  power  of  touching 
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oKject  bring  the  roan  Bpiritually  any  nearer  to  it.  Bd' 
may  know  as  much  chemically  of  the  planet  as  of  the 
diamond.  The  cue  may  be  as  useful  or  as  useless,  as 
bcuDtiful  or  as  commouplace  ns  the  other.  He  may 
be  proprietor  of  the  one  as  much  as  of  the  other.  Id 
short,  while  man  must  exist  in  relation  to  things,  things 
cannot  embody  the  fulness  mid  infinitude  of  his  nature. 
If  a  man  could  conquer  the  world,  he  could  only  &A' 
down  nnd  weep  because  there  were  no  more  worlds 
conquer.  A  roan  may  "gain  the  wliole  world  and  yi 
loBO  bis  life."  Material  property  is  therefore  nothing. 
Nor  ia  material  personality  more.  The  greatest  men 
are  the  most  ready  to  lay  down  their  lives  as  a  volun- 
tary sacrifice.  Thus  man  possesses  all  things  and 
even  bis  own  life  in  a  sense  in  which  he  could  not 
vhoi  it  wftB  merely  property.'  Our  Lord's  statemei 
therefore.  "Blessed  are  the  poor  in  spirit."  ia  not 
rdigioas  platitude,  but  a  literal  fact,  established  by 
Mpcrience  of  humanity. 

XdH  so  with  nations.  They  must  exist  in  space. 
Tbcy  must  consist  of  individual  men,  but  each  nation 
in  tarn  appears  to  regard  itself  as  the  centre  of  humanity, 
round  which  other  nations  onght  to  revolve.  Each  nation 
strives,  as  it  were,  for  unrvenal  dominion.  When  once 
a  nation  feels  its  jmwer,  and  has  set  out  ou  this  <-areer 
of  expansion,  no  line  can  bo  drawn  until  it  embraces 
the  whole  earth.     Bat,  as  in  the  case  of  the  individi 

iBnpt  lil.rupnt. 
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mere  territoritil  aggmndisemeDt  is  unsatisfying.  There  is 
one  idea — one  spirit — which  animates  the  natiou,  and 
it  is  utterly  impossible  to  estimate  its  power  by  so  many 
square  miles  of  area,  so  many  millions  of  a  populatioD,  so 
many  thousands  of  a  standing  army,  so  much  accumulated 
wealth.  These  are  elements  in  the  nation's  existence,  but 
they  are  still  accidents.  It  may  happen  that  the  life  of  a 
nation  may  ebb,  until  one  man — some  patriot  or  hero — 
arises  to  rouse  the  spirit  of  his  fellow-countrymen.  For 
the  moment  the  nation  may  be  only  the  one  man,  but  he 
creates  it  anew.  Other  individuals  catch  the  fire  of  his 
inspiration  and  feel  themselves  organically  related  to 
the  nation.  Outlying  provinces,  differing  in  language 
religion  and  customs  feel  bound  up  into  a  unity  which. 
throbs  with  one  life.  This  is  a  nation.'  But  as  a  living 
organism  it  cannot  be  confined  to  one  portion  of  epace. 
It  may  overflow  by  conquest  or  trade.  Individuals 
migrate.  -A  nd  if  this  process  of  change  and  aggressioQ 
were  to  cease  the  nation  would  languish  and  die.  la 
then  the  struggle  for  existence  incompatible  with  "  peace 
on  earth  and  good-will  among  men?"  Not  necessarily. 
We  must  find  some  conception  of  human  coexistence 
which  will  allow  each  nation  to  possess  universtU 
dominion,  and  yet  at  the  same  time  restrain  it  to  i 
determinate  portion  of  the  earth's  surface.     Such 

*  See  M.  Renan's  Imrt,  Qu4  m  7W  c'  at  tpi'wis  Nation  T  Franoo 
U  &11  excellent  specimon  of  botorogonoous  olemciils  bouiiil  up  into 
k  true  unit;.  There  are  manj'  \ojkl  FreuohiUQii  who  oannot  ajMuic 
ft  word  of  the  Iftngn&ge. 
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idea  ia  no  novelty  in  modern  thought.  The  Jewish 
kingdom,  even  iu  the  time  of  Solomon  was  small  and 
insignificant,  but  a  descendant  of  that  king  has  founded 
a  spiritual  kingdom  which  is  destined  to  be  universal. 
The  empire  of  Alexander  has  crumbled  into  atoms,  but 
Greek  civilisation  and  literature  have  conquered  the 
world.  The  Roman  empire  has  passed  away  for  ever, 
but  its  laws  are  obeyed,  consciously  ot  unconsciously, 
by  all  civilised  nations.'  The  French  nation  has  more 
influence  and  a  wider  dominion  at  the  present  moment 
than  it  had  after  the  sham  conquests  of  Napoleon. 
Gennany,  when  it  was  little  more  than  a  geographical 
expression,  dominated  the  thought  of  those  who  ruled 
the  world.  And  England  owes  its  power,  not  so  much 
to  the  fact  that  its  mercantile  marine  penetrates  every 
quarter  of  the  habitable  globe,  as  to  this  that  its 
constitution  is  the  admiration  and  envy  of  every 
civilised  state,  and  has  served  as  a  model  after  which 
the  constitutions  of  her  numerous  colonies  are  framed. 
In  the  course  of  a  few  centuries  English  respect  for 
order  and  love  of  constitutional  liberty  will  be  the 
predominant  qualities  in  the  world.  The  world  may 
then  learn  to  despise  the  Revolution. 

We  speak  of  one  world,  but  there  are  many  worlds. 
It  was  a  religious  world  superimposed  on  the  civil  world 

*  This  ia  true  in  one  sense  even  of  England  and  America  in  their 
municipal  law,  but  it  applies  literally  to  interaational  law.  Last 
year  (1883)  saw  Wheaton'a  Elements  translated  into  Chineae  ! 


22^     iJsrrEU3racEn'  isEouca  the  catbooeees,  ilhs. 


ijbat  th^  Csdiolie  c^xmr:^  taied  xo  er&si%  an  ean^ 
dividoii  of  LidAOpnes  and  p&risrtg  rilashed  yrjsii  liiit  of 
ocinixues  aLid  bmghf.  It  v-as,  Ljcnrever,  liie  most  gigmlic 
jzu^take  ei'er xttade  br  ChrisiumitT  w  imagme  litai  CSoasls 
kiugdom  vas  of  tids  world,  for  in  tbe  sphrrauLl  wodd 
we  may  have  rnanj  Inshops  and  ardLloshops  €f  die 
same  pla^^,  with  tiie  fiame  territonal  mk.^  Wboi  per- 
WfcuX^m  as  a  part  of  6ta;te  policy  was  abandoned  external 
uxuformity  of  creed  disappeared,  and  with  it  tlie  ecdesi- 
aiE^tical  divisions  of  the  coontry.  Each  disennng  church 
divides  tlie  country  as  it  choose,  and  now  the  established 
churches  are  finding  that  ikyd  old  divisions,  especially  in 
t^jwwi,  are  iDselesg. 

And  not  only  is  there  a  religions  world;  there  is  a 
mUmtiiic.  world  The  British  association  is  a  padiament 
or  a  church  ^x^uncil  in  science.  The  small  scientific  bodies 
are  council}^,  presbyteries  or  synods.  There  is  a  wodd 
of  tra/le  and  commerce  with  its  chambers  of  commerce 
and  a^rx^iated  chambers  of  commerce — its  trades'  unions 


*  Not  long  ago  the  buiho[>8  of  the  SoottiBh  Episcopalian  Chnrch 
jpfoUmUal  ttgaiiiift  the  reKtoration  of  the  Koman  hierarchy  in 
HootUiid,  ou  the  ground  that  one  bishop  had  no  right  to  thrust 
hUnmif  inUi  the  di^^c^fHo  of  another.  The  ludicrousness  of  the 
protect  waN  only  equalhKl  by  the  ludicrousness  of  the  assumption 
of  the  territorial  titlen.  The  Ecclesiastical  Titles  Act  is  repealed, 
beeauMa  the  titles  may  be  legitimately  required  for  purposes  of 
description,  but  they  sliould  not  be  recognised,  except  as  titles  of 
mere  description,  b<*yond  the  circle  of  the  particular  communion, 
any  more  tliau  the  high-sounding  titles  of  freemasons,  or  of  the 
ofllours  of  the  Hulvation  Army. 
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idea  is  no  novelty  in  modem  thought.    The  Jew 
kingdom,  even  in  the  time  of  Solomon  was  small  anda 
insigniGcant,  but  a  descendant  of  that  king  has  foundodV 
a  spiritual  kingdom  which  is  destined  to  be  universaLl 
The  empire  of  Alexander  has  crumbled  into  atoms,  but  J 
Greek  civilisation  and   literature  have  conquered   the 
world.    The  Roman  empire  has  passed  away  for  ever, 
but  ita  laws  are  obeyed,  consciously  or  unconsciously, 
by  all  civilised  nations.'    Tlic  French  nation  has  moro 
influence  and  a  wider  dominion  at  the  present  moment 
than  it    had    after  the  sham   conquests  of  Napoleon. 
Gonnany.  when  it  was  little  more  than  a  geographical 
expreasion,  dominated  the  thought  of  those  who  mled 
the  world.     And  England  owes  its  power,  not  so  much 
to  tbe  lact  that  it«  mercantile  marine  penetrates  every 
qaarter  of   the  habitable  globe,    as  to   this    that    its 
constitution    is    the    admiration    and    cn%-y    of    every 
civilisod  stato,  and  has  ser^'ed  as  a  model  after  which  I 
the  constitutions  of  her  numerous  colonies  are  framed,' 
In   the  course  of  a  few  centaries  English  respect  for 
order  and  lovo  of  coustitntional    liberty   will   be  the 
prodominant  qnalities  in  the  world.    The  world  majj 
then  Icun  to  despise  the  Revolution. 

We  speak  of  ono  world,  but  there  are  many  world*.  ^ 
It  was  a  rdigioua  world  superimposed  on  the  civil  world 


*  Tbis  b  truo  in  ana  ksm  dtoi  of  EngUnd  and  Amnrim  in  tb«ir  I 
■imici|i*l  Uw,  but  It  sjiplJCB  lit«r>Ujr  to  int^rrnfttioiwl  Uw.     Lm^I 
r  (iaSJ>  MW  WbMloo'i  AtnMwto  tmubUiid  into  ChiiMM  t 
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Thesis. 

phenomena  of  the  world  can  be 
deduced.  In  order  to  account 
for  these  phenomena  it  is  neces- 
sary also  to  admit  another  cau- 
sality, that  of  freedom."  (Max 
Mailer's  Kant,  iL,  38C),  or— 

Ciistom  and  convenience  are 
not  the  only  sources  from  which 
rights  can  be  deduced.  In  order 
to  account  for  these  it  is  neces- 
sary to  admit  the  function  of 
legislative  acts,  judicial  decisions, 
and  contracts. 


Antithesis. 
laws  of  nature."  (/Wei,  387),  or- 


There  is  no  right  created  by 
legislators  and  judges,  or  private 
persons,  but  all  rights  spring 
from  the  nature  of  things. 


Corollaries.  Corollaries. 

1.  Law   is   a   command   of  a         1.  '^  All  human  laws  are,  pro- 
ruler,  express  or  implied.  pcrly  speaking,  only  declaratory. 


n 


2.  nights  emerge  by  entering  2.  There  are  natural  rights  of 
into    contracts    or    committing     man  prior  to  such  acts. 

delicts. 

3.  ''The  real  foundation  of  our  3.  Law  cannot  create  a  right 
right  (of  property)  is  the  law  of  property.  (See  Lorimer's  Itisti- 
the  land."     (Paley,  Moral  Philo-    ixUes  of  Law,  p.  259.) 

sophf/,  bk.  iiL,  pt.  I.,  chap.  L,  and 
folL) 


4.  "  Property  is  theft." 


4.  Property  is  merely  an  ex- 
tension of  personality. 


5.  Marriage  is  a  voluntary  re-  5.  A  true  marriage  is  made  in 
lation,  and  should  be  dissoluble  heaven,  is  indissoluble,  and  lasts 
at  pleasure.  through  eternity.     (These  state* 


Lior.  xn.] 
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Ck>BOLLABiBS — cmUd. 


6.  The  form  of  govemmeiit  is 
a  mftttcr  wholly  at  the  will  of  a 
nation  at  all  times.  It  may  say 
to  a  king,  "  Wo  have  no  longer 
any  occasion  for  you."  (Paine's 
BiffhU  of  Man,  9th  ed.,  p.  83.) 


Corollaries  —coiUd. 

ments  are  both  examples  of  the 
sacredness  of  the  marriage  tie. 
(See  Hepworth  Dixon's  SpiritucU 
Wives,  vol.  IL,  chap.  xxviL,  to 
end ;  see  also  Comte's  Positive 
PdUy,  L,  192.) 

6.  "  He  rules  by  right  Divine, 
and  his  Majesty's  heirs  and 
successors,  each  in  their  time 
and  order  will  come  to  the  crown 
with  the  same  contempt  of  their 
choice,  with  which  his  Majesty 
has  succeeded  to  that  ho  wears.** 
(Quoted  by  Paine,  Ibid,) 

7.  A  state  must  exist  before 
it  can  be  recognised. 


7.  It  ia  recognition  which 
makes  a  state  in  international 
law.  (See  the  discossion  on  the 
whole  subject  in  Lorimer's  Law 
of  Xaiians,  bk.  ii.,  and  the  ro- 
Tiew  of  that  work  by  Professor 
Holland  in  the  Betme  de  Droit 
Inimmaiicnalf  U  xv.,  p.  200.) 


8.  Paupers  derive  their  rights        8.  Mere  being    involves    the 


only  from  charity  and  the  Poor 
Law.  (See  pp.  181  and  289, 
9upra.) 


right  to  continue  to  bo,  and  a 
right  to  the  conditions  of  human 
existence.  (See  Lorimer's  IngUr 
tutes  of  Law,  pp.  212,  213,  323, 
324.) 


For  the  general  thesis  that  the  state  makes  kw  it  may 
be  argued  that  if  a  man  s  rights  are  not  recognised  and 
enforced  by  the  state,  how  can  he  be  said  to  have  them  { 
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We  may  as  well  say  that  a  blind  man  can  see,  or  a 
lame  man  walk,  as  maintain  that  a  slave  or  a  person 
labouring  under  particular  disabilities  haa  rights.  An 
individual  by  himself  can  do  nothing  without  the  help 
of  his  fellows,  and  hence  it  is  absurd  to  say  he  has  rights 
before  the  state  exists  and  enforces  them  by  legislation 
and  judicial  establishments.  For  example  take  the 
pauper.  Can  an  African  wander  to  Greenland  and 
demand  a  share  of  hia  food  and  shelter  from  some  one 
there?  Is  a  man,  who  might  get  work  sufficient  to 
maintain  him  abroad,  entitled  to  refuse  to  go  and  to 
demand  maintenance  from  the  state  at  home  ?  Surely 
it  depends  on  the  view3  of  the  state  whether  it  will 
consent  to  imdertake  such  a  responsibility.  If  England 
exports  paupers  to  America,  America  is  entitled  to 
return  them.  The  rights  of  a  pauper,  therefore,  are 
created  by  the  state  which  supports  him  or  receives 
him.  The  same  may  be  argued  of  the  law  of  property, 
and  in  particular  with  respect  to  patent  and  copyright 
If  the  populace  combined  to  destroy  property,  rights  of 
property  could  not  last  for  an  hour.  It  must  therefore 
be  by  their  consent  that  the  institution  was  originally 
created  and  by  their  tacit  consent  it  still  exists. 

For  the  general  antithesis  it  may  be  argued  that 
legislators  do  not  make  law,  because,  if  their  subjecta 
did  not  claim  rights  and  demand  justice,  there  would 
be  no  need  of  it  We  may  make  any  laws  we  please, 
but  unless  they  are  addressed  to  self-conscious  beings 
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at  a  certain  stage  of  their  history,  they  are  oselcss. 
There  must  be  a  demand  for  justice  before  the  judge 
nets.  The  legislator  and  the  judge  merely  enforce  and 
declare  righta  already  existing.  \Vliat  would  be  the 
use  of  a  law  of  copyright  if  there  were  no  books,  or  of 
a  law  of  property  if  men  had  not  already  put  their 
personality  into  things  t  How  could  there  be  a  poor- 
law,  if  persons  did  not  recognise  the  duty  of  charity 
and  the  claims  of  poverty  ! 

It  may  be  noted  in  passing  that  when  the  attention 
of  "common-sense'*  people  is  called  to  these  contra- 
dictiona,  they  practically  adopt  Kant's  distinction  of 
noumetion  and  plienomenon.^  They  will  say  that  they 
adcnit  one  view  in  theory  to  be  perfectly  sound,  but  that 
it  is  quite  impossible  to  apply  it  in  practice  to  actual 
life.  And,  in  tike  manner,  they  say  in  dealing  with  the  i 
fiiHt  two  antinomies  that  boOi  statements  arc  false  ;  aud  ; 
so  the  great  balk  of  reasonable  politicians  call  themselves 
libenl-conscrvadTcs,  or  conservative-liberals.  | 

FOURTH  ANTINOMY. 


AXTITBKBIS. 

**T)Mf««ritU«ikk«ilot«ljrno-  "Thr-mnnwhcraox!iit8iinBlis<v 

eetmrj  B«ia^  hrionging  to  th«  latrrly    nixwssary    Beinf;,  either 

world  mtbOT  ito  *  part  or  u  tlw  witbiu  or  without  tho  world  >» 

cMMBofiL'   (Um  Millor'a  JTiiN/,  tbo  muM  of  it."     (lind.,  p.  S^H),    , 

*  aiii'a  £ant,  pp.  fidfi  uid  587.  j 
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Thesis,  Antithesis. 

There  exists  an  absolutely  ne-  There  nowhere  exists  an  abao- 

•cessai7  Being,  belonging  to  the  lutely    neoesaary    Being,    eittflg 

world,  as  the  source  of  law  and  within  or  without  the  worlt^ 

right.  the  aource  of  law  and  right. 

This  subject  has  already  been  alluded  to.'  It  lias 
been  observed  tliat  this  antinomy  is  merely  a  phase  of 
the  third."  It  was  added  by  Kant  merely  to  preserve 
the  symmetry  of  having  a  set  of  antinomies  applicable 
to  each  dass  of  categories,  for  Kant  did  not  see  what  was 
pointed  out  afterwards  by  Hegel,  that  antinomies  "  appear 
in  all  objects  of  every  kind,  in  all  conceptions,  notions, 
and  ideas," '  We  have  seen  in  tlie  course  of  our  present 
discussion  that  they  may  be  multiplied  indefinitely  in  law 
and  politics.  But  the  third  of  the  Kastian  antinomies 
arises  when  we  look  at  law  as  developing  in  the  indivi- 
duals who  are  subject  to  it,  whereas  the  fourth  arises 
when  we  look  at  it  from  the  side  of  the  universal 
which  recognises  and  declares  the  law — a  distinction  cor- 
responding to  the  distinction  between  the  categories  of 
relation  and  modality,  "Whon  we  have  pushed  our  question 
as  to  the  origin  of  the  idea  of  law  as  far  back  as  we  can 
go,  when  we  have  reached  the  conception  of  mankind 
as  a  unity  subject  to  one  law,  there  still  remains  the 
question — Whence  has  mankind  got  this  idea  1  Each 
etate  recognises  and  enforces  the  rights  of  its  own  citizens. 

'See  i>.  10,  giijfra. 

*  WaUaces  Kant  (Biackwoods  PUiloBophioal  Oluaice],  p.  18ft.    , 

»  WaUate's  LiHjic  qf  ilt^,  p,  84. 


iM-t.  Xn.]  KANT'S  FOURTH  ANTIKOMY.  335 

Tliu  community  of  nations  recogniaca  and  enforces  the 
rights  of  particular  states,  or  of  individuals  as  morabera 
of  humanity.  But  who  recognises  and  enforces  the 
rights  of  liumomtyV  In  attempting  to  an^swer  these 
questions  we  are  again  placed  on  the  horns  of  a  dilemma. 
Wo  cannot,  on  the  one  bond,  conceive  kvv  without  a 
legisUtor,  and  we  cannot,  on  the  other,  conceive  law  as 
an  arbitrary  creation  oven  by  God.  The  idea  of  (3od 
ia  therefore  the  last  to  which  wo  are  led  by  our  inveati- 
gatton  of  the  idea  of  law.  It  cannot  be  the  postulate 
'tifidi  which  we  start.  It  is  only  in  the  idea  of  God  that 
and  right  are  ultimately  and  absolutely  idcDtiBcd. 
le  cannot  r^ard  God  as  merely  a  great  architect  of  the  ' 
miivcnc.  Nor  can  we  regard  Him  as  merely  a  great  king  < 
or  a  great  legidator. 

"  lUgun  tuaondomm  in  proprios  gregcs, 
Bagw  in  ipaoa  trnporiam  est  Ions." 

It  is  this  conception  which  gives  rise  to  the  absolute 
contradiction  of  the  fourth  antinomy.  For  example, 
the  maxio),  "  the  long  can  do  no  wrong,"  is  often  deliber- 
ately applied  to  God,  as  an  excuse  for  such  doctrines 
u  the  damnation  of  infants.  But  here,  as  in  mauy 
other  cases,  it  will  be  found  that  the  vurrcnt  orthodox 
{heology  is  a  hidcoos  misappUcation  of  legal  doci- 
triocs  now  diM^rded.  God  can  do  no  wrong,  not 
becaose  Ho  is  a  caprieiooa  tymat  with  no  political 
superior,  and  bocauso  human   bctugs  arc  impotent  to 


336       DEVELOPMENT  THHODOH  THE  OATBOOSIBa.    [Uot.  XH. 

oppose  His  will,  but  because  He  is  the  embodiment 
of  Right'  He  is  Law  itself.  We  cannot  therefore 
admit  such  a  conception  of  God  as  is  conveyed  in  tbft 
fallowing  lines  of  Milton's  Samson  Agonizes : —  ^^M 

"  As  if  they  wouUl  cunfine  the  Interminable,  ^^^| 

I                       And  tio  liim  to  his  own  prescript,  ^^^M 

I                     Wdo  made  our  laws  to  bind  us,  not  himself,  ^^^| 

I                      Ami  hath  full  right  to  exempt  ^^^| 

■                      Whom  so  it  pleases  htm  by  clioice  ^^H 

I                      From  national  obstiiction,  without  taint  ^^H 

I                      Of  sin  or  legal  debt :  ^H 

For  with  hia  own  Inws  ho  can  best  dispenBe."  ^^M 

This  is  merely  an  adaptation  of  the  Jove  of  Horace.  ^| 
We  saw  that  we  coiUd  not  stop  short  with  the  catel^ 
gories  of  relation  and  modality.'  It  was  only  half  an 
answer  to  the  question^  What  is  the  idea  of  right  ?  to 
say  that  rights  spring  necessarily  from  relations.  We 
saw  that  in  the  self  -  consciousness  of  the  individual 
person  there  was  implied  all  that  actually  exists  in 
humanity.  We  saw  that  humanity,  as  conceived  by  inter- 
national law,  is  a  imity  in  space,  and  as  treated  by  the 
law  of  succession,  a  unity  in  time.  But  this  unity  is  a 
growing  organism,  beginning  apparently  with  more 
physical  coexistence  in  space,  and  mere  physical  succession 
in  time,  but  evolving  new  ideas  as  it  advanced.  The 
idea  of  right  has  become  the  multiplicity  of  positive  law, 
and  this  has  again  returned  into  the  unity  of  the  idea  of 

I      '  Bee  Letboitx,  Theodicee,  DUcourg  de  la  cori/amuti  da  la  foi  t 
*  la  rauon,  g  37. 

*Seo  pp.  277,  278,  tapn. 
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self-coDBCunu  penonftUty,  which  was  truly  im^cit  in  t 
whole  process.     Htuuanity  as  now  conceived  13  a  unity  ial 
an  iafinity  of  diversity.    Thia  idea  of  right  must  now  bal 
exteudod  to  include  the  whule  universe  and  God  himself!  | 
The  iudividuol,  in  claiming  and  viodiciitiug  liiti  rigbta^  j 
ia  only  tJiinkiug  God's  thoughts  after  Uiui.     lu  making  a 
donuuid  on  his  fellowman  he  is  only  anticipating  what 
the  latter  was  n^ady  to  give.     And  so  iu  the  unity  of 
the  self-coDscioua    individual  with    the  iufinlte  idea  of 
ri^t — Qod  liiiasel^  we  have  a  solution  of  all  coutradie- 
tkm.     Bat  bare  wo  leave  space  and    time   and   their  J 
categoiiBS  of  quantity,   quality,  relation,  and  modality.  I 
We  nae  abov«law  to  moraUty  and  religion. 

The  two  lata  of  antinomies  represent  generally  twol 
distiuct  political  parties,  and  all  the  theses  on  oue  side  ^ 
aie  gmenlly  adopted  by  the  adherents  of  one  party,' 
tboQ^  «B  has  been  recently  remarked  witJi  respect  to 
theological  discusstoni,   the    most  violent    conflicts    iai 
politics  are  often   between  men  who  do  not  difier  at  ^ 
■11 — "when  men  fall  out,  tLcy  kuow  not  why."     They 
may  bo  ipftlfjng  only  diSereut  applications  of  the  same 
thesia.    Hence  politiciaiis,  who  claim  to  think  fur  them-  j 
Mlves,  often  refuse  to  bo   bound  by  jmrty  ties,  and,  -1 
u  we  have  juit  seen*  describe  themselves  as  liberal-coo-  j 
stfvatives  or  oonaeiTatiTe-liberals.  And  when  an  ojctrema 
politician  onatherddeflDds  himself  accidentally  included  , 
in  a  ministry,  he  feels  at  once  bound  to  rc^gn,  for  ft  J 

*  Ibiak  abo  Um  cm*  in  ptulowpb^.    8«e  Curd'g  Kant,  p.  571 
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merely  mechanical  compromise  is  no  solution  of  the  con- 
tradictions. Such  men  are  useful  aa  advocates  of  their 
own  viovfs  in  their  position  as  private  members  of 
parliament.  But  in  actual  life  all  these  antinomies 
are  practically  solved  by  systems  of  morality  and 
religion.  Men  recognise  that  summum  jus  becomes 
summa  injuria — i.e.,  that  a  right  abstracted  from  its 
relation  to  others,  caricatured,  and  exaggerated,  be- 
comes a  ^^Tong,  and  they  try  to  find  a  higher  principle 
by  which  the  contradiction  disclosed  will  be  obviated. 
This  may  be  done  with  the  idea  of  reciprocity — "  I>o 
unto  others  as  ye  would  that  others  should  do  unto 
you."  A  partial  solution  may  be  found  by  creating  an 
ideal  society  of  gentlemen  subject  to  the  laws  of  honour. 
A  still  wider  reconstruction  is  generally  made  by  ci 
ing  a  society  subject  to  a  higher  equity  or  morality; 
finally,  all  contradiction  may  be  made  to  disappear  by 
treating  all  men  as  fellow-subjects  in  a  spiritual  realm 
— the  Kingdom  of  Heaven,  As  these  forms  of  relation 
all  exist  in  the  modern  world,  I  shall  devote  my  con- 
cluding lecture  to  a  short  consideration  of  some  of  th( 
leading  analogies  and  points  of  distinction. 


nour.  ^^ 
ireat^^^H 

T   hv 


Wbxn  tite  unity  of  man's  Hfe  has  been  broken  up  intfl 
phyocal  and  spiritual  sides,  the  j>rocess  of  difleren- 
tiatioa  still  continues.  On  the  one  side  we  have  divisions 
of  raeoR,  nations,  trades,  professions,  castes,  ranks  of 
nobility,  and  so  forth.  On  the  other  we  have  the  ethical 
life  in  its  widest  sense  distin^ished  from  the  artistic, 
the  scientific,  and  the  intellectual  generally.  The  ethical, 
.again,  bnmchcs  out  into  the  forms  of  law,  customs^ 
fashions,  rules  of  etiquette,  mondity,  and  religion.  To 
trace  this  process  would  irn-olve  an  historical  examina- 
tion of  man's  spiritual  development;  but  in  this  lecture 
I  purpose  to  confine  myself  to  indicating  briefly  some  of 
the  relations  between  the  three  leading  ideas  of  Uv,„ 
motal)^,  and  religion.  ■ 

Wo  have  already  seen  that  in  thoir  first  coDceptioii,^ 

*  On  Ifcit  mbject  of  ib«  nktioa  of  momlitjr  and  rr-Iigion,  rcfeivno* 
my  be  lud*  to  Prindpkl  Curd's  PKUotopAtf  of  lUligwi^  chap,  is.; 
Dramnaond'i  Xahtrat  £ow  •«  tie  Spirilual  World,  p.  373 ;  Uatthev 
AnukTa  UNnhmand  Dojfwia  (5£k  ml.),  p^  ftl,uwoU  aa  to  Ahreni, 
TraDiUcnbw^  4a. 
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ethics  and  law  are  practical  arts."  The  same  appear 
to  be  true  of  theology.  Sir  Alfred  Lyall'  Bays,  "If 
primitive  men  were  asked  the  use  of  their  beliefs,  they 
might  in  subataace  reply  that  theology  ia  like  navigation 
or  astrology,  or  any  other  empiric  art,  which  helps  one 
through  the  risks  and  chances  of  the  voyage  throa|^ 
sensitive  existence;  that  it  is  the  profession  of  int< 
preting  signs  and  tokens  of  the  divine  caprice,  and  < 
propitiating  powerful  deities  who  take  a  sort  of  black) 
mail  upon  human  prosperity."  It  may  be  that  thW 
idea  atill  survives.  Certainly  Foley's  moral  doctrine 
looks  very  Uke  it,  when  he  defines  virtue  as  "  the  doi 
of  good  to  mankind,  in  obedience  to  the  will  of  Qa 
and  for  the  sake  of  everlasting  happiness."' 

A  very  obvious  and  striking  example  of  how  a  subject 
may  be  treated  from  each  of  these  points  of  view  is 
afforded   in   the  case  of  tltc    rest  required  by  man 
recruit  his   body    after  physical    toil.      In    the   Moi 
legislation  this  demand  of  man's  physical  and   inteUec 
tual   nature   took    the   form  of  a   religious   observaura 
and  was  embodied  in    the  fourth  commandment  of  tin 
Decalogue.     But  in  the  nineteenth  oentuiy,  for  workej 
in  factories  and  workshops,  and  especially  for  wtwnen  and" 
children,  one  day  in  seven,  which  sufficed  for  an  agricul- 
tural people  four  thousand  years  ago,  is  cjuite  inadequate. 
And,  hence,  in  our  day  the  fourth  commaudmcut  appears 

'  P{k  4  And  5,  mifra.  ^  Atialie  Stuclia,  p.  6& 

*  Momi  riiilato^h^,  bk,  i,,  clutp.  vU. 
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in  the  form  of  the  Factory  Acts,  and  acbi  restrict 
tht!  hours  of  labour  for  women  and  children.'     Heni^ 
law   has   in   one  sense  superseded   religion.      And 
other  tmdcfl  and  professions,  with  which  parliament  has 
rcfii»ed  to  deal,  social  morality  is  tending  to  shorten  the 
hours  of  labour,  and  has  already  sacceoded  to  an  enor-— 
mous  extent  in  so  doing,  while,  at  the  same  time,  ] 
with  this  movement,  the  Christian  religion  teaches  ) 
the  whole  life  and  not  merely  one  day  in  euvcn  is  to  1 
devoted  to  God. 

The  present  agitation  for  disestabhshttient  is  another 
phase  of  the  same  differentiation.  It  is  only  an  episode 
in  a  wider  movement,  but,  being  concrete,  it  has  a  firmer 
hold  on  the  vulgar  mind.  The  actual  tendency  is 
towards  the  complete  freedom  of  the  rehgious  spirit 
from  external  forms  and  external  legislators,  whether 
bishops,  priests,  general  assemblies,  or  sj-nods.  The 
Pope  has  been  stripped  of  his  temporal  power  and  in 
Ae  process  has  both  lost  and  gained  spiritual  power. 
Ppotettant  Prussia  has  swallowed  up  the  territories  of 
the  ecclesioBtical  electors  und  deprived  them  of  their 
power.  And  while  the  nUramontanea  in  Europe  are 
sighing  for  the  restoration  of  the  temporal  power,  the 
high  church  parties  in  this  country,  and  especially  in 
Scotland,  with  a  keener  sense  of  the  power  of  true  religion, 
arc  arging  disestablialmient  in  order  that  a  greater  share 

'  TlwM  will  be  feand  eoUsctod  in  the  Appendix  to  Kraaor  oa 
Matter  ami  StratmL 
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of  the  spiritual  power  may  eventually  fall   into  their 
handa.     But  recent   events    which  have  taken  place  in.  j 
the  established  church  of  England,  and  in  the  dissenting  i 
churches  of  Scotland,  all  teach  the  same  lesson — that  it  J 
is  no  longer  possible  to  trammel   religion  by  external  J 
bonds  of  creeds  and  confessions.     The  age  of  escom-^ 
munication  and  fulmiuation,  whether  by  pope  or  g 
assembly,  is  past     Law  and  religion  arc  now  separate! 
and  yet  are  more  strongly  united  than  they  ever"  hi 
been.     Even  the  abolition   of  parliamentary  oaths  ■ 
be  iirged,  because  of  the    sacredness  of  the   oath,  and 
hecausc  the  religious  tone  of  parliament  is  higher  than 
it  has  ever  been  in  our  history. 

One  very  obvious  point  of  contact  between  the  three 
ideas  is  their  relation  to  custom.     Precedents  in  law, 
&shions,  usages,  etif^uette,  customs  iu  social  morality,  and  J 
ritea  and  ceremonies  in  rehgion  have  all  a  peculiar  sacred- 
ness from  their  antiquity.     The  very  words  morality  (from 
mos),  ethics  (from  ridog),  and  the  German  SlttUckkcil  (from 
Sitte),  all  illustrate  a  transition   from  the  lower  to  the 
higher  idea — from  mere  external  custom  to  the  ideas  of  , 
dnty  and  obligation.     Even  the  word  "manners'*  has- J 
been  rising,  for  it  now  appphes  to  good  manners  par  j 
excellence}    The  first  stop  is  the  conscious  adoption  of  j 
the  custom  because  it  is  old.    This  is  an  advance  oa  I 
the  merely  unconscious  animal    instinct  of  the  utter 


'  Montesquieu  diflcauM  the  relation  of  morals  and  manuera  to- 
Uva  in  llio  19th  book  of  the  Etprit  da  Loit. 


savage*.     \Vlien  any   act    takes    place  at    variance  wlttL  I 
usage,  the  j>opalar  conscience  is  wronged  and  endeavour*  I 
to  find  a  rnracdy  in  the  form  of  punishment'     Variationa 
fifom    the    ordinary    type    arc    put   down    with    unre- 
Icntmg  vigour,  for  modern  conservatism  is  anarchy  com- 
pared with  that  of  the   primitive  savage.     But  this  is 
only  a  negative  movement     It  is  merely  a  negation  of  j 
the  particular  negation  of  some  individual     A  further 
step  must  bo  taken,  and  from  a  higher  point  of  view  it 
must  be  seen  that  both  the  custom  and  Its  contradiction 
are  equally  imperfect,  and  that  the  idea  which  transcends 
and  explains  them  both  Is  a  positive  idea. 

Thus,  in  religion  we  have  some  persons  who  insist 
DD  Uuj  obaerrance  of  ceremonies  and  of  feast  days,  and  on 
tho  wearing  of  vestments,  which  have  been  in  use  from 
timo  immemorial  Others  hold  these  to  be  in  great  measure  < 
immaterial,  but  declare  that  religion  consists  in  the  belief, 
if  not  the  understanding  of  certain  philosophic  dogmas, 
which  are  as  venerable  as  the  ceremonies  insisted  on  by 
their  neiglibours.  lu  the  one  case  religion  is  regarded  as 
merely  au  art,  and  in  the  other  as  merely  a  science.  The 
one  side  say  "  religion  is  habit;'"  the  other  "religion  is 
knovledgo.'"  Bat  in  each  of  these  cases  the  religion  is 
external  to  the  man  and  quite  inconsistent  with  later 

1  Sm  BigriMt's  7>Ay«tM  a^  Polilta,  p.  25,  and  foil. 

'Th«  napranadibitad  pno  is  ngoificftnt. 

*  Aa  to  Umi  raconolutton  of  these  BUtemoats,  soo  Zellor's  Plato 
oW iU  «Ulir  Aemimp  (train.),  p.  448 ;  Femer's  Onitk  J'ltiimphjf, 
Ik  384. 
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Jewish  and  Christian  ideas.  "  The  sacrifices  of  God 
a  pure  and  contrite  heart"  "Yonr  new  moons  and 
your  appointed  feasts  my  soul  hateth."  "  I  beseech  you, 
brethren,  that  ye  present  your  bodies  a  living  sacrifice 
to  God,  wliich  is  your  reasonable  service."  "Pure  religjon 
and  undefilcd  before  our  God  and  Father  is  this,  to  visit 
the  fatherless  and  widows  iu  their  affliction,  and  tx)  keep 
himself  unspotted  from  the  world."  Passages  such  as 
these  reveal  clearly  the  contradiction  between  an  external 
Pharisaical  rehgion  and  true  piety.  But  while  the  natnro 
of  religion  in  itself  is  thus  set  forth,  a  difficulty  at  once 
arises  as  to  the  relation  of  the  religious  man  to  what  was 
his  former  custom.  Is  he  to  set  it  at  defiance  or  is  he 
to  follow  it?  This  difficulty,  which  was  propounded  by 
Naaman,  the  Syrian,  to  the  prophet  Elisha,  is  resolved  by 
St.  Paul  in  a  rough  and  ready  way  by  making  it  a  qnes- 
tiou  of  circumstances,  depending  on  the  effect  it  will  hare 
on  the  faith  of  a  brother,  with  this  important  proviso,  to 
which  I  must  allude  again,  that  the  custom  to  be  followed 
must  not  be  jjoaitively  wrong.  "  It  is  good  not  to  eat 
flesh,  nor  to  drink  wine,  nor  to  do  anything  whereby  tfcf- 
brother  stunibleth." 

The  same  qaestion  may  be  raised,  though  not  so 
plicitly,  in  morality.  In  some  countries  it  lb  thouglit  to 
be  scnnJidous  for  a  lady  to  go  abroad  unveiled.  If  sach 
an  act  cause  pain  to  her  friends,  althoagh  in  other  cir- 
cnmataocea  it  might  be  quite  innocent,  common  aen&e 
says  that  it  is  her  duty  to  comply  with  the  demands 
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the  eomnt  morality.  In  many  of  our  popular  fashions 
■we  see  an  exempiification  of  the  same  ilifficolty.  If  n  a 
■opentition  of  very  old  st^iuding  that  miuriagpJ!  in  May 
are  unlucky;  but  any  man  who  would  iuaist  on  being 
marric'd  in  that  month  against  the  rcmoni^trancGs  of  his 
bride  or  his  friends  would  be  gnilty  of  a  wrong  act.  So 
we  may  have  objections  to  dresses  of  ceremony,  to  forma 
of  address  and  to  a  thousand  little  things  which  go  to 
make  up  ctiqactto;  but  if  they  do  no  harm  to  anyone,  it 
18  only  foolishness  or  malice  which  could  prompt  ns  to 
run  counter  to  the  current  fashion.  All  sound  moralists 
in  mich  cases  woakl  tell  us  that  it  is  our  duty  to  obey^ 
bccaose  otherwise  we  should  "offend  the  brcfhron."' 

And  finally,  in  the  domain  of  law,  the  distinetioa 
between  law  and  justice  is  perpetually  reappearing. 
BigbtB  which  have  lasted  from  time  immomonal,  fortified 
by  prescription,  legal  forms  which  have  been  in  use  for 
•gee  acqnire  a  pecuUar  aarrcdness  in  the  eyes  of  those 
who  are  bmiliar  with  them.  Bat  a  period  arrives  when 
they  are  aeen  to  bo  eiunbcrsome,  if  not  nnju«t,  and  the 
same  difficulty  artBca  of  a  contradiction  between  the 
coBtom  and  the  ideal  right  The  practicoT 
1  IB  really  St  Paul's.  We  may  individually  dis- 
>ve  of  the  law  bat  wc  must  obey  it.  \  good  man 
will  obey  it  betaute  it  is  Ae  law.  For  the  sake  of  his 
weaker  brethren,  he  will  sabmit  to  what  he  feeU  to  be  an 
ioJMtic*.  Andwin  elianges  of  the  law,  if  the  movement 
*  Km  Mbrtta^t  Stn»  •/  Hwg^,  vol.  ti,  p.  S31. 
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Jewish  and  Cliristian  ideas.  "  The  sacrifices  of  God  are 
a  pure  and  contrite  hejirt."  "  Your  new  moons  and 
your  appointed  feasts  my  soul  hateth,"  "  I  beseech  yoa, 
brethren,  that  ye  present  your  bodies  a  living  sacrifice 
to  God,  which  is  your  reasonable  service,"  "Pure  reli^on 
and  nndefiled  before  our  God  and  Father  is  this,  to  visit 
the  fatherless  and  widows  in  their  affliction,  and  to  keep 
himself  unspotted  from  the  world."  Passages  such  as 
these  reveal  clearly  the  contradiction  between  an  external 
Pharisaical  religion  and  true  piety.  But  while  the  nature 
of  reUgioD  in  itself  is  thus  set  forth,  a  difficulty  at  one« 
arises  as  to  the  relation  of  the  religious  man  to  what  was 
his  former  custom.  Is  he  to  set  it  at  defiance  or  is  he 
to  follow  it?  This  difficulty,  which  was  propounded  by 
Naaman,  the  Syrian,  to  the  prophet  Elisha,  is  resolved  by 
St.  Paul  in  a  rough  and  ready  way  !iy  making  it  a  qnes- 
tion  of  circumstances,  dependin;^  on  the  cflect  it  will  have 
on  the  faith  of  a  brother,  with  this  important  proviso,  to 
which  I  must  allude  again,  that  the  custom  to  be  followed 
must  not  be  positively  wrong.  "  It  is  gootl  not  to  eat 
flesh,  nor  to  drink  wine,  uor  to  do  anything  whereby  thy 
brother  stumbleth." 

The  same  question  may  be  raised,  though  not  so  ex- 
plicitly, in  morality.  In  some  ronntries  it  is  thought  to 
be  scandalous  for  a  lady  to  go  abruad  unveiled.  If  such 
an  act  cause  jiain  to  her  frieud-s,  although  in  other  cir- 
cumstances it  might  be  quite  innocent,  common  sense 
says  that  it  is  her  duty  to  comply  with  the  demands  of 
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the  cmTcnt  morality.  In  many  of  our  popular  fashions  ] 
we  see  an  exemplification  of  the  same  ilifficulty.  It  »  a 
sopeistition  of  very  old  standing  that  marriages  in  May 
are  unlncky;  but  any  man  who  would  insist  on  being 
married  in  thnt  month  against  the  remonstrances  of  hin 
bride  or  his  friends  would  he  guilt)'  of  a  wrong  act  So 
wo  may  have  objections  to  dresses  of  ceremony,  to  fonw! 
of  address  and  to  a  thousand  little  things  which  go  to 
make  up  etiquette ;  but  if  they  do  no  barm  to  anyone,  it 
in  only  foolishness  or  malice  which  could  prompt  us  to 
ruD  connter  to  the  current  fashion.  .\11  sound  momlists  i 
ia  mch  cases  wonld  tell  us  that  it  is  our  duty  to  obey, 
becanse  otherwise  we  should  "  offend  the  brethren."' 

And  finally,  in  the  domain  of  law,  the  distinction 
between  law  and  justice  is  perpetually  reappearing. 
Rights  which  have  lasted  from  time  immemorial,  fortified 
by  prescription,  legal  forms  which  have  been  in  use  for 
I  acquire  a  pecuhar  sacredness  in  the  eyes  of  those 
I  are  familiar  with  them.  But  a  period  arrives  when 
f  are  seen  to  be  enmbersome,  if  not  unjust,  and  the 
same  difficulty  arises  of  a  contradiction  between  the 
entahBabed  cnstom  and  the  ideal  right.  The  practicaT 
eolation  m  really  St  Paul's.  We  may  individually  dia- 
pTe  of  ika  law  but  we  most  obey  it.  A  good  man 
I  obey  it  beeatue  U  is  the  Iain.  For  the  soke  of  his  ] 
leer  brctJiren,  he  will  snbmit  to  what  he  feels  to  be  an  1 
injtaSicak    And  so  in  changes  of  the  law,  if  the  movement  ' 

»8»  SUrlisg's  .Setni  o/  JTtgel,  i-ol.  tu,  p.  821. 
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Jewish  and  Chriatian  ideas.  "  The  aocrificea  of  God  are 
a  pure  and  contrite  heart."  "Your  new  moons  and 
your  appoiutcd  feasts  my  soul  hateth."  "  I  beseech  you, 
brethren,  that  ye  present  your  bodies  a  living  sacrifice 
to  God,  which  is  your  reasonable  service."  "Pure  religion 
and  undefilcd  before  our  God  and  Father  is  this,  to  visat 
the  iatlierless  and  widows  in  their  affliction,  and  to  keep 
himself  unspotted  from  the  world."  Passages  such  fts 
these  rcvejil  clearly  the  contradiction  between  an  external 
Pharisaical  religion  and  true  pietj'.  But  while  the  nature 
of  religion  in  itself  is  thus  act  forth,  a  difficulty  at  once 
arises  as  to  the  relation  of  the  religious  man  to  what  was 
his  former  custom.  Is  he  to  set  it  at  defiance  or  is  he 
to  follow  it?  This  difficulty,  which  was  propounded  by 
Naaman,  the  Syrian,  to  the  prophet  Elisha,  is  resolved  by 
St.  Paul  in  a  rough  and  ready  way  by  making  it  a  qaea- 
tion  of  circnmstances,  depending  on  the  effect  it  will  have 
on  the  faith  of  a  brother,  with  this  important  proviso,  to 
which  I  must  allude  again,  that  the  custom  to  be  followed 
must  not  be  pofiitively  wrong.  "It  is  good  not  to  eat 
flesh,  nor  to  drink  wiue,  nor  to  do  anything  whereby  ^y 
brother  «tnmbleth." 

The  snmo  question  may  be  raised,  though  not  so  ex- 
plicitly, in  mnrnhty.  In  some  conntries  it  is  thought  to 
be  scandalous  for  a  lady  to  go  abroad  unveiled.  If  BQch 
an  act  cause  [laiu  to  her  friends,  although  in  other  cir- 
cumstances it  might  be  quite  Innoceut,  common  sense 
sayB  that  it  is  her  duty  to  comply  with  the  demands  of 
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Uie  comnt  monlity.  lu  many  of  our  popalor  Oighioiis 
ve  see  an  exemplification  of  the  same  difficnltj.  Tt  is  a 
saperatition  of  veiy  oUl  stintling  that  marriages  in  May 
aro  unlucky;  hut  any  man  who  wonld  insist  ou  Iwiing 
morriiid  in  that  month  againgt  the  remonstmnccs  of  his 
bride  or  his  friends  would  be  guilty  of  a  wrong  act.  So 
we  may  have  objections  to  «lTt«sea  of  ceremony,  to  fonin 
of  address  and  to  a  thousand  littlv  things  which  go  to 
make  up  etiqaetto;  but  if  they  do  no  bann  to  anyone,  ik' 
in  only  fooUsbDcsB  or  malico  which  could  prompt  us  to 
run  counter  to  the  current  fitshion.  All  sound  moralists 
in  HUch  csisea  would  tell  us  tliat  it  is  our  duty  to  obey, 
beiaiase  otherwise  we  should  "oifend  the  brtthron."' 

And  finaDy,  in  the  domain  of  law,  the  distinction 
between  law  and  justice  is  perpetually  reappearing. 
Bigkta  which  have  lastod  from  time  immemorial,  fortified 
l^  pvescription.  legal  fonns  which  have  been  in  use  for 
ages  accjuirc  a  peculiar  sacredness  in  the  eyes  of  those 
who  are  familiar  with  them.  But  a  period  arrives  when 
they  arc  seen  to  be  mmbersomo,  if  not  unjunt,  and  the 
same  difficulty  arises  of  a  contradiction  between  the 
eKtaUiBbed  eostom  and  the  ideal  right  The  practicaT 
■c^vtioa  18  nally  St  Paul's.  We  may  individually  dis- 
approve of  the  hiw  bat  we  must  obey  it  A  good  man 
will  obey  it  beeatue  it  is  ike  lam.  For  the  nako  of  his 
we.-iker  brethren^  be  will  submit  to  what  ho  feeU  to  be  an 
injustice.  And  so  in  changes  of  the  law,  if  the  movement 
^BviBtiriia^tSttnt^fft^  rol.  ii,  p.  091. 
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is  merely  negative,  and  the  new  law  is  only  an  arbiti 
enactment  substituted  for  the  old  one,  not  because  1 
new  one  is  just,  but  because  it  ia  the  contradiction  of  1 
old,  the  result  can  only  be  confusion  and  anarchy, 
only  aatisfactory  changes  in  the  law  are  those  which  ado] 
and  develop,  and  so  transcend  tho  ancient  institutions* 
the  people  to  whom  they  apply.     The  arbitrary  adopti 
of  foreign  customs  is  often  absurd  iu  its  results.     It  i 
favourite  source  of  amusement  with  travellers  to  dee 
the  manner  in  which  barbarians  wear  European  clotl 
as   when   they   put  stockings  upon   their  hands, 
results  of  adopting  foreign  law  are  not  less  ludicrt 
Witness  our  fixing  the  age  of  marriage   for  women  i 
Scotland  at  the  same  period  as  that  of  Italian  woma 
And  iu  religion  it  is  to  be  feared  that  the  eflbrts  of  i 
sionaries  have  frequently  had  results  not  widely  diffen 
But,  while  iu  each  case  the  prima  facie  duty  of  t 
individual  ia  to  obey  the  custom  or  the  law,  as  the  ease 
may  be,  circumstances  may  arise  which  impose  a  higher 
duty.     If  a  man  is  satisfied  that  bis  idea  represents  the 
true  universal,  and  that  it  ought  to  be  carried  out,  and 
that  he  would  be  wronging  the  world  by  concealing  it» 
then  it  may  be  his  duty  to  declare  his  views  and  meet 
martyrdom  and    death,  ostracism   from  society,  or  the 

'  In  luJiik  it  U  well  known  llmt  iLe  k-gal  H}'Btt<m  introducwl 
hy  im  IioB  ttuulc  it  mucli  mora  difficult  to  receiver  dcbtti  than  the  old 
■jrstem,  which  was  oue  of  uortUit^,  uid  led  the  payment  of  the  dobt 
to  the  honour  of  tho  debtor.  It  mwiub  to  bo  admitted  that  Ireluidr 
ia  the  njno  waj,  haa  been  unable  to  aaaiinilate  Elnglish  1 
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tremeat  penalty  the  law  can  devise.     This  is  a  question 

ir  the  individual  himself  to  solve,  and  hu  must  look  to 

;m1  aiid  to  posterity  for  coudomnatioa  or  justification. 

lo  code  of  law  or  morality  can  guide  him  to  a  decision. 

Before  passing  from  this  I  may  point  out  ttiat  in  eacii 

>of  these  three  splicrea.  the  dovolopmcnt  of  thw  individual 

is  first  negative  and  then  positive.     Retigton  first  appears 

to  a  child  as  the  negation  of  ein,  morality  as  the  negation 

of  wrong,  and  law  as  the  negatiou  of  crime.     This  negar 

tion  disappears  when  the  individual  becomes  a  true  child 

of  Qod,  a  conscious  member  of  the  family,  and  a  true 

citizen  of  the  state. 

So  far  we  have  been  looking  at  external  acts ;  but  the 
difficulty  of  distinguishing  law,  morality,  and  religion  is 
greater  when  we  look  to  motives.  If  a  mim  is  about  to 
do  an  act,  he  may  iLsk,  Will  the  taw  punish  thii^  ]  Will 
my  friends  disapprove  of  it  ?  Shall  I  be  expelled  from 
my  club,  or  from  the  exchange  t  Shall  I  be  reprimanded 
by  my  ecclesiastical  guanlians  1  Shall  I  be  excommuni- 
cated T  Will  it  haunt  me  with  the  terrors  of  .a  guilty 
OonscieDce  ?  Shall  I  be  consigned  t<)  temporary  punish- 
ment in  a  future  state  I  Shall  t  be  condemned  to  eternal 
perditioti!  It  surely  requires  no  ailment  to  show  that 
.each  of  those  questions  is  in  effect  the  same.'     Whether 

*  Kverj-  studant  of  the  Komui  Uw  ksiowi  thftt  kt  «vqd  th«  timv 
t  Cioaro  mach  of  what  afterv»rds  beoune  the  law  at  obligations 
with  bj  the  pnwta  u  »  mkltcr  of  nUgtott  or  by  tho 
t  matter  of  monUity.  In  our  own  0000117  bofom  tbo 
I  eonrts  in  Edinburgh,  St.  i 
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the  eanction  is  legal,  moral,  social,  or  religious,  i 
still  an  exterual  motive,  and  the  individual  who  regulates 
his  conduct  hy  it  alone  is  at  the  lowest  stage  of  laio.  If 
therefore  a  course  of  conduct  is  laid  down  in  a  code,  and 
a  sanction  is  added  for  caaes  of  infriDgement,  it  is  quite 
ertoneouB  to  call  the  Byatem  a  religion  or  system  of 
moraUty  or  even  law.  It  is  a  stage  which  law  has  been 
striving  to  transcend  and  in  all  stable  and  civilised 
societies  has  actually  transcended-  In  like  manner  a 
jjcrson  may  so  deal  with  rewards.  Instead  of  consider- 
ing his  abstract  duty,  he  may  consider  the  pecuniary 
reward  he  will  obtain  for  doing  the  act,  or  the  approba- 
tion of  his  fellows,  or  of  his  own  conscience,  or  the  sensual 
rewards  of  a  heaven  of  oriental  grandeur  in  a  future  state. 
Here  again  the  external  conduct  may  be  correct,  but  the 
motive  ie  only  accidentally  connected  with  it.  The 
individual  is  at  a  low  stage  of  development.  It  must  be 
admitted,  however,  that  in  practice,  in  cases  of  difficulty, 
each  utilitarian  considerations  often  determine  our  con- 
duct. In  law,  as  in  ethics,  this  ia  particularly  the  case 
where  common  sense  foils  and  where  perha])s  a  general 
role  has  been  established  from  considerations  of  convcni- 

and  Olugnw,  cntnpletolj  eolipsed  the  oiTil  coorlB.  Every  t«gml 
wrong  wiiB  trontpd  as  a  »iii. — See  Inncs'  Scoleft  L&jal  AiUi'}V.Uim, 
p.  239.  Thf  mudmi  kirk-fte»uonB  and  presbytericis  liitvo  Btill 
jurisdiction  to  Afa\  with  Hnt,  hat  th*ir  procrduro  is  moroly  an 
imporfnct  surriviJ  of  the  old  ideu. — See  nolo  p.  3S3,  infra ;  kIw 
Oook's  Chunk  Stj/Us,  uid  Hoscreiff'B  frantic*  ^f  the  Free  Chureh  rf 
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eacc.  But  tlio  toQilcncy  is  to  rise  above  such  external 
rulee  and  to  regulate  our  coodact  by  the  dictates  of 
reaaon. 

In  drawing  a  diatiactioD  between  law  and  morality,  it 
is  often  observed  (1)  that  an  act  may  be  legal  and  yot 
not  moral  (mm  omne  quod  licet  honcstum  estj;  and  (2) 
that  a  moral  act  may  yet  be  illegal.  Ahrens'  points  out 
that  the  first  maxim  does  not  Imply  any  complicity  bc- 
tweou  law  and  immorality.  It  merely  means  that  the  act 
refeired  to  cannot  bo  affected  by  law.  and  law  therefore 
ignores  its  exintence.  and  if  possible,  refuses  to  enforce 
the  apparent  righttt  art&ing.*  Rut  theru  is  something 
more  in  tho  statcmout.  When  it  was  first  mad^  hy 
Paul'  ami  his  contemporaries,  it  signified  tbat  the  Roman 
law^'era  had  begun  to  criticise  the  Inter  law  from  tbo 
standpoint  of  morality,  as  their  predocessors  had  oriti- 
cised  the  old  civil  law  from  the  standpoint  of  the  jus 
gentium  and  equity. 

In  like  manner  we  criticise  ordinaty  popular  customs 
from  the  standpoint  of  a  higher  "  morality/'  and  pass 
a  judgment  on  such  practices  as  adulteration  in  trade, 
which  traders  firequcntly  excuse  by  saying  it  enables 


'  />rwi  .VotefW  (7«-  W.).  vol  L,  p.  163. 

■  J*uneA  <13lb  Jwij.,  1894)  Bppwra  to  hold  u  ojipoaitc  vitrt  when 
it  wiji  on  tbe  ■tibjeot  of  ■dMbeimtioD;— 

"  AbiI  bmb  wbo  boDMt  tmla  pnnn*, 
WW  (icdm  pSIj—U  H  fqr. 
Tlw  kindly  knnoh  Mv  •U^-" 

■  L.  U4  D.  A  ng.  jw.  {iO,  17). 
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them  to  supply  classes  of  goods  for  which  the  public 
are  willing  to  pay ;  conventional  falsehoods,  such  as 
that  a  person  is  "not  in"  when  he  does  not  wish 
to  see  the  iiartietdar  visitor ;  the  conduct  of  soldicn 
who  fight  for  what  they  believe  to  be  an  unjust  cause; 
of  lawyers  who  plead  for  a  client  they  believe  to  be  in 
the  wrong ;  of  clergymen  who  preach  doctrines  they  do 
not  bebeve;  or  such  forms  of  art  in  painting,  or  the 
drama  as  would  not  be  tolerated  in  the  homes  of  the 
people.  In  all  those  cases  there  are  two  or 
distinct  codes  of  morality. 

And  once  more,  in  the  sphere  of  religion,  the  Gi 
jihilosophers  criticised  the  old  religious  from  the  point 
of  view  of  a  higher  morality.  So  in  India  we  have 
suppressed  the  Suttee  and  such  barbarous  religious  rites. 
But  when  we  deal  with  the  conduct  of  a  priest  who 
might  administer  extreme  unction  to  a  person  who 
merely  required  care  and  nourishment  to  make  him 
recover ;  or  that  of  a  woman,  hke  Mrs.  Jellyby,  who 
neglected  her  family  and  her  domestic  duties  for  what 
she  was  pleased  to  deem  rchgious  calls,  we  cannot  do 
much  more  than  criticise  and  condemn  from  the  point 
of  view  just  indicated. 

If  the  statement  that  a  moral  act  may  be  illegal 
means  that  in  the  identical  circumstances  the  act  may 
be  prohibited  by  law  when  it  would  be  enjoined  by 
morality,  it  merely  shows  that  a  breach  has  been  made 
between  law  and  morality,  and  the  preceding  remarks 
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apply.  Morality  here  supplies  an  ideal  which  mere 
cuBtom  or  law  strives  to  rench.  The  statement  referred 
to  may  also  mean  that  the  act  ia  indiflbrcnt,  but  if  it  ia 
forbidden  or  commanded  by  law,  it  is  no  longer  indif- 
ferent to  morality,  for  it  ia  immoral  to  break  the  law. 

Again,  St  Paul  shows  clearly  tiiat  many  acts  in 
themselves  pofectly  innocent  may  in  certain  circum- 
stances become  irreligious.  Thus  wo  may  expand  the 
two  statements  that  an  act  may  be  legal  and  not  moral, 
luid  that  a  moral  act  may  yet  be  illegal,  and  say  :  (1.) 
an  act  may  be  approved  by  conventional  morality,  and 
yet  not  be  moral ;  and  (2.)  a  moral  act  may  be  pro- 
hibited by  conventional  morality  ;  and  in  the  sphere  of 
religion :  (1.)  an  act  may  be  religious  and  yet  not 
moral — "  Tantum  religio  potuit  suadere  raolomm  1 "  and 
(2.)  a  moral  act  may  yet  be  forbidden  by  religion. 

The  whole  difficulty,  as  we  have  seen,  is  caused  by 
«ur  laying  down  absolutely  jetterai  rulet,  whether  legal 
moral  or  religious,  which  are  mere  obstructions.  Such 
roles  at  once  raise  practical  difficultica  of  a  casuistical 
charactsr.  The  difficulties  raised  in  morality  are  vety 
fiimiliar.  All  men  should  always  spoak  the  truth, 
seems  a  very  plain  and  very  sound  rule ;  but  ought  a 
pbyncian  to  tell  the  truth,  if  bo  doing  will  kill  bis 
patient,  when  a  lie  would  save  his  lifo  f  Men  ought  to 
pay  their  lawful  debts,  but  should  they  do  so.  if  their 
cieditotB  would  injure  themselves  by  their  use  of  the 
money  t    jWd  so  forth  ad  tnfinUmn.     We   do  require 
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general  rules  to  a  certain  extent  in  all  three  sphere 
We  must  have  anifonn  religious  rites,  uniform  belid 
uniform  procedure  in  church  courts.  Bat  when  any  e 
these  uniformities  is  violated,  a  legal  question  is  raised. 
The  fundamental  idea  may  be  reUgious,  but  the  form  is 
legal.  There  may  be  au  admonition  to  conform  to  the  rite, 
or  punishment  in  the  form  of  expulsion  from  tJie  body* 
This  waB  the  mistake  iu  the  persecuting  policy  which  was 
so  common  two  centuries  ago,  and  which  still  survives 
in  a  modified  form.  Religion  was  absorbed  in  law.  An 
external  rite  and  an  external  belief  were  laid  down 
in  a  code  and  enforced  by  physical  sanctions.  Bat 
Protestantism  declared  that  every  Christian  was  a  priea^ 
and  the  whole  earth  was  consecrated  ground.  UDifonnity 
of  rite  was  thus  rudely  shaken.  And  now  within  tbe 
bosom  of  Protestantism  the  same  struggle  is  going  on 
against  external  uniformity  of  belief.  The  old  mechj 
theories  of  inspiration  are  exploded.  Each  Christian  t 
now  be  a  prophet  as  well  as  a  priest  and  receive  i 
inspiration  direct  from  the  Eternal  Spirit. 

In  practice  the  difficulties  of  general  rules  are  obvia 
iu  various  ways.    We  have  already  seen  St.  Paul's  s 
in  the  case  of  meats.     Another  example  may  be  I 
^m   the  sacrament  of  baptism,  which  Is  enjoined  j 
nearly  all  Christian  church  e&    The  church  of  Eome  i 
quires  a  priest  to  perform  the  ceremony  with  co 
water ;  but  if  this  cannot  be  done,  anyone  in  an  c 
gency  may  perform  tbe  <»remony  with  any  water. 
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other  chtucbes,  agolD,  tlie  ceremony  may  bo  validly  dis- 
peoaed  with  in  auch  circumstancos. 

The  sysUitn  of  casuistry  in  monUs  is  quite  analogous 
to  tbo  one  just  rcfcrreii  to  in  religion.  Here  monility  is 
absorbed  in  law.  The  confessional  is  a  spiritual  court 
in  which  the  confessor  is  judgo.*  Codes  too  have  been 
compiled  to  covoi  the  whole  of  possible  human  rela- 
tions. If  such  an  idea  could  have  been  successfully 
carried  out,  it  would  have  transformod  human  society 
into  an  arrangement  of  moviug  puppets.  Gut  the  ideas 
of  froedom  which  led  to  the  Reformation  made  it  im- 
poesibie  for  such  systems  to  endure.* 

Is  law,  then,  the  appropriate  sphere  of  general  roles  t 
We  can  hardly  say  so  in  the  face  of  modem  legal 
phenomena.  If  our  examination  of  current  forms  of 
positiTe  law  has  shown  us  anj-thing,  it  is  this  that  law 
has  always  struggled  to  free  itself  from  a  rigid  uniformity, 
in  order  to  realise  the  idea  of  justice.  We  leave  to 
judges  the  greatest  latitude  in  opening  np  and  adjusting 

>S<«  Dims,  torn,  vi,  p.  IAS ;  D»  SaemmeiUo  PtmUmtiaa;  N.  114, 
Ot  Qficia  Con/mKtrii  tatiquam  JmJieU. 

*Tb«H  >tBt«Bionts  are  amply  bom«  ont  bjr  th«  Kthioftl  portwnaof 
St.  Tbaotu  AqBiuM*  Summa,  kod  P»t«r  Dan/  TheUogia  MoralUM 
Jiafn^tiea.  To  a  poopto  who  ooald  eadura  lach  ■  ajatem,  fr»a 
parlUmvnta  Mid  trial  hj  jutj  muat  hava  a|i|iau«d  tnipnanslf 
ridioalans.  Sach  inatitntions  ^Ji  bo  givan  with  «f<rt]r  onljr  to 
|i«rKKia  wfaodnniBnd  (hem.  Uluadon  of  Dritiah  mio  to  Iralaad 
Mid  India  mwhd  to  \m  xmrj  aimUar,  ud  have  ariaan  frotn  tho  sun* 
anaaa,  rit,  tUffcninflM  of  noa  and  rali^im,  uid  diSflreot  ooi>M|itioBS 
el  the  raUtioa  of  law  and  nliglotia  <Anrab  muI  atfttc 
SA. 


J 
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Jewish  and  Christian  ideas.  "  The  sacrifices  of  God  are 
a  pure  and  contrite  heart."  "Your  new  moons  and 
your  appointed  feasts  my  aonl  hateth."  "  I  beseech  yon, 
brethren,  that  ye  present  your  bodies  a  living  sacrifice 
to  God,  which  is  your  reasonable  service."  "Pure  religion 
and  raidefilcd  before  our  God  and  Father  is  this,  to  visit 
the  fatherless  and  widows  in  their  affliction,  and  to  keep 
himself  unspotted  from  the  world."  Passages  such  as 
these  reveal  clearly  the  contradiction  between  an  external 
Pharisaical  religion  and  true  piet)'.  But  while  the  natore 
of  religion  in  itself  is  thus  set  forth,  a  difficulty  at  once 
juises  as  to  the  relation  of  the  religious  man  to  what  was 
his  former  custom.  Is  he  to  set  it  at  defiance  or  is  he 
to  follow  it?  This  difiScuIty,  which  was  propoimded  by 
Naaman,  the  Syrian,  to  the  prophet  Elisha,  is  resolved  by 
St.  Paul  in  a  rough  and  ready  way  by  making  it  a  ques- 
tion of  cirKumatano.es,  depending  on  the  effect  it  will  have 
on  the  faith  of  a  brother,  with  this  important  proviso,  to 
which  I  must  allude  again,  that  the  custom  to  be  followed 
miiBt  not  bo  jwaitivcly  wrong.  "It  is  good  not  to  eat 
fleah,  nor  to  drink  wine,  uor  to  do  anything  whereby  thy 
brother  stumbleth." 

The  same  question  may  be  raised,  though  not  so  ex- 
plicitly, in  morality.  !u  some  countries  it  is  thought  to 
be  scandalous  for  a  lady  to  go  abroad  unveiled.  If  auch 
au  act  cause  pain  to  her  friends,  although  in  other  cir- 
cttmBtances  it  might  be  quite  innocent,  common  sense 
says  that  it  is  her  duty  to  comply  with  the  demand  of 
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the  comut  monlity.  Id  raaxij  of  our  popular  fasUoi 
we  see  an  exemplification  of  tbc  same  difficulty.  It  is  a 
mperstition  of  very  old  standing  that  marriages  in  May 
are  unlacky;  but  any  man  who  wonld  iusist  on  being 
married  in  that  mouth  against  tho  rcmonatranrefi  of  his 
l>ride  or  his  fricnda  would  be  guilty  of  a  wrong  act.  So 
wo  may  have  objections  to  dresses  of  ceremony,  to  forma 
of  address  and  to  a  thousand  little  things  which  go  to 
make  up  etiquette;  bat  if  they  do  do  harm  to  anyone,  it 
is  only  foolishness  or  malice  which  could  prompt  H9  to 
ma  counter  to  the  cumint  &shion.  All  sound  moralists 
in  Huch  cases  wonld  tell  us  that  it  ia  our  duty  to  obey, 
becanso  otherwise  we  should  "  offend  the  brethren. 

And  finally,  in  tfae  domain  of  law,  the  dintinetii 
between  law  and  justice  is  ]Ka^)ctuall)-  reappearing. 
Rights  which  have  histed  from  time  immemorial,  fortified 
liy  prescription,  legal  forms  which  have  been  in  use  for 
agea  acquire  a  {>eculiar  sacrednesa  in  the  eyes  of 
who  ore  fomiliar  with  them.  Bat  a  period  arrives 
they  are  seen  to  be  cumbersome,  if  not  unjust,  and  the 
same  difficulty  arises  of  a  contradiction  between  the 
entaUiBhed  custom  and  tbo  ideal  right  The  pram 
Bohiticni  is  really  Sl  Paul's.  We  may  individually 
approve  of  the  law  but  we  must  obey  it.  .A  good 
will  obey  it  beeatae  it  is  the  laif.  For  the  sake  o 
weaker  brethren,  he  will  submit  to  what  he  fccht  to  I 
injustice.  And  ao  in  changes  of  the  bw.  if  tbo  moremi 
*Bm>  Sttrlii^B  Semi  1^  fffytl,  roL  &,  p.  931 
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The  distinction  between  Greek  and  Egyptian  sculp- 
ture was  that  the  latter  looked  at  nature  through  the 
medium  of  rigid  rules ;  the  former  waa  as  free  and  varied 
as  nature  itself.  It  was  the  appeal  to  nature  which, 
separated  Giotto  from  the  earlier  Italian  painters.  And 
in  music  Wagner,  Berlioz  and  even  Beethoven  shocked 
the  orthodox  musicians  of  their  day  as  much  as  Hayda 
did  the  old  contrapuntiata.  The  age  of  childhood 
cannot  progress  unless  it  submits  to  rigid  laws.'  The 
rule  of  conduct  is  laid  down  by  an  extcTual  power  and 
enforced  by  a  physical  sanction.  This  is  satisfactory  to  a 
certain  extent ;  but  if  the  process  is  continued  too  long  it: 
becomes  destructive  of  ita  object.  If  the  man  is  to  use 
his  limbs,  he  must  throw  his  crutches  away.  Or,  to  use 
the  Platouiu  aimile,  law  is  medicine,  but  if  it  is  too  long 
used,  it  becomes  poisonous  to  the  system.  Law  is  thus, 
in  the  words  of  St.  Paul,  the  paidagogos  that  leads  us  to 
Christ.  It  is  merely  preliminary  and  supplementary  to 
social  morality.  Law  deals  only  with  the  external  and 
physical  relations  of  men ;  and  it  strives  to  effect  its 
purijose  by  physical  sanctions— by  operating  on  the 
person  and  property  of  individuals.  It  deals  only  with 
overt  acts,  and  with  intentions  and  motives  only  in  so 
fcir  as  they  are  evidenced  by  such  acts.  The  moment  thafe-^ 
law  tries  to  change  opinions  or  beUefs  for  their  own  sake^ 
it  enters  on  a  struggle  in  which  it  must  be  defeate 


^ 


'This  u  tlie  only  hope  Mr.  Ruskin  has  of  ae«iugR  health^  » 
of  architecture  in  thia  country. — Seven  Lamps,  chit[i.  vii. 
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Vfe  may  then  define  law  as  a  portion  of  social  morality 
recognised  by  tbe  state  through  its  organised  tribnoajs, 
and  enforced,  if  Qcceseory,  by  physical  means.  Knot's 
definition  of  law  as  an  Institation  for  protecting  the 
individual  from  external  interference  in  quite  inadequate. 
AVc  must  even  go  further  tlian  Trendelenburg,  who  holds 
that  law  tries  to  secore  the  external  conditions  for  the 
realisation  of  human  perfccUon.  Law  uses  extfimal 
means,  but  its  ends  are  positive  as  well  as  negative,  and 
if  it  could  teach  and  enforce  the  complete  duty  of  man, 
it  would  not  feel  debarred  from  so  doing. 

Uow,  then,  is  the  transition  to  morality  made?  Here, 
again,  Kant  is  merely  negative.  Morality  frees  us  from  'm- 
tcmal  impedimenta  to  freedom,  as  law  does  from  extcmaL' 
Stahl  defines  law  as  a  command  of  God  addressed  to  the 
state ;  morality  as  a  similar  command  addressed  to  the 
individual.*  Again,  it  has  b<en  suggested  that  tha 
maxim  ifummum  jtis  est  summa  injuria  indicates  a  point 
where  Uw  ends  and  morality  begins;  but  this  maxim 
can  be  slightly  altered  so  as  to  apply  to  [xuitive  morality 
itself.  It  merely  means  that  a  general  rule  pushed  to  an 
extreme  becomes  transformed  into  its  opposite,  for  such 
on  abstraction  raises  antinomies  such  as  were  noticed  in 
last  lecture. 

It  must  be  noted  that  in  its  abstract  form  law  has 
never  served   to  keep    a  society  together.      This  hai    i 

>  JTolarplyw  <^  EAia  (SompU  Xr.),  \^  179  wwl  Vii. 
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been  observed  by  Sir  Henry  Maine  in  India ;  and  in 
sorao  parts  of  that  empire  it  will  be  found  that  law  (in 
its  abstract  form)  did  not  exist  til!  it  was  introduced  by 
the  British.  The  relations  of  men  were  ruled  by  morality 
and  custom.  And  in  our  day  and  in  modem  atates,  how- 
few  men  regulate  their  conduct  by  law!  There  are  14,000 
penal  statutes  in  England  from  the  time  of  Edward  III. 
to  1844 — too  many  for  any  judge  to  know.  But  what, 
Englishman  reguhited  his  conduct  by  them  1  How  maa] 
Englishmen  have  never  heard  of  the  Criminal  Law  Con,- 
solidation  Actsl  Wh.at  Scotchman  going  to  England  or 
the  Continent  ever  thinks  of  purchasing  a  code  of  the 
laws  prevailing  there  in  order  to  see  how  he  should  act  ? 
In  fact,  any  man  who  regulated  his  conduct  merely  by  law, 
who  never  paid  his  debts  unless  he  were  sent  to  prison  or 
until  his  goods  were  attached,  would  be  rightly  shunned 
by  his  fellowmen.  The  recent  abolition  of  imprisonment 
for  debt  shows  that  even  law  is  getting  beyond  the  stage 
of  mere  physical  sanctions.  If  a  man  cannot  pay  his  debts, 
the  presumption  is  that  his  inability  is  owing  to  misfortune 
and  not  to  a  dehberatc  intention  of  defeating  the  law. 

But  in  other  directions  we  see  the  impotence  of  law. 
We  have  hardly  yet  recovered  from  the  hideous  night- 
marc  which  hung  over  us,  while  the  secret  societies  in 
Ireland  had  formulated  wrong  as  right,  and  enforced  it 
by  sanctions.  As  a  result,  the  machinery  of  law  proper 
was  brought  to  a  stand-still,  and  for  a  moment  appeared 
to  be  utterly  powerless.     And  how  often  in  our  own 
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experience  do  we  find  dUbonost  debtors  legally  6 
the  claims  of  tbeir  crotliton  and  ultiomtcly  defy  all 
attemiito  to  puniah  tbom.  When  Austin  said  tbut  inter- 
national law  was  only  morality  be  was  onconacioiuly 
uttering  a  deeper  trutb  tban  be  intended.  But  if  he  bad 
been  a  practising  lawyer  be  could  never  bavc  fallen  into 
the  mistake  of  supposing  tbat  the  sanctions  of  muiuci|ial 
law  were  nkore  potent  than  those  of  intoroatioDal  law. 
The  kgal  remedies  of  pnnifthment.  tepantion  by  award- 
ing djunagM  and  divorce  are  a  poor  substitute  for  the 
doing  of  ri^t.  Law  appears  to  feel  its  own  wcakucoB. 
because  the  tendency  of  modem  law  is  to  abolish  pbyaical 
aanctinut  and  avoid  general  rules — what  some  would 
say  were  its  moat  promiocsit  characteristics.  Law  is  thus 
again  becoming  identified  with  morality,  with  this  diffcN 
ecce,  that  the  ancients  made  law  the  predicate  and 
aaid,  "  moraUty  in  Uw ; "  while  we  make  morality  the 
predicate  and  aa}-,  "  law  is  morality."  They  identified 
Oiotatity  and  law  with  stem  unbending  custom,  while 
we  ve  striving  to  identify  them  like  the  body  and  soul 
of  man,  by  making  law  as  free  and  infinite  as  morality. 
Hue  change  precisely  corresponds  to  that  which  has  taken 
[dace  m  the  position  of  tho  governing  and  the  governed 
elaasos.  In  tho  Greek  state  cmly  the  philosophor  had  to 
do  with  morality.  He  discovered  the  right  and  the  just 
and  gave  it  to  the  people  aa  law.  In  the  Jewish  state 
the  will  of  God  was  revealed  by  praphota  as  law.  fiat 
the  whole  rebtioos  of  those  ehoBce  are  now  rerecMd. 
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Christianity  has  now  made  philosophy  and  morality  the 
heritage  of    the    vulgar.     Statesmen    have  long  ainco 
abandoned  the  idea  of  forcing  a  nation  into  a  higher 
morality  by  means  of  law,   for  both,  law  and  morality  4 
must  be  a  spontaneous  growth  of  the  community.     EvoiJ 
when  we  try  to  educate,  it  must  be  by  adopting  the  idaft  1 
of  development  and  not  that  of  creation. 

Social  morahty  must  be  realised  in  space  and  time,  aa 
is  done  in  our  daily  life.     But  law  tries  to  realise  the 
ideal  in  space  without  reference  to  time.     Even  the  law 
of  succession  is  no  exception,  for  it  is  an  attempt  to 
translate  relations  of  time  into  relations  of  space.     It 
is  quite  true  that  space  cannot  exist  without  time,  for 
the  mere  synthesis  of  space  takes  place   in  time,  but 
when  a  legal  point  is  presented  it   is  abstracted  &om 
time  and  determined  at  a   particular  moment      And  _ 
when  a  law  is  made  with  reference  to  a  future  time, 
is  a  device  for  the  ethical  development  of  society.    ' 
question  of  law  can  arise  only  when  the  time  appointedB 
has  arrived,  and  is  decided   from  moment  to  moment  s 
it  arises.     .\s  we  have  seen,  there  is  a  tendency  in  law! 
to  regard  all  rights,  in  the  first  instance,  as  rights  ci  I 
merely  person  and  property.     But  person  and  proper^,  . 
looked  at  abstractly,  are  merely  coexistence  in  space,  and  ^ 
to  say  that  law  develops  through  the  categories  which  1 
were  examined  in   last  lecture  is  just  another  way  of  ] 
sa}*ing  that  legal  rights  ean  exist  only  in  space  and  time.  ' 

must  be  noted,  however,  that  the  antinomies  of  timo^ 
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such  as  those  referring  to  the  rights  of  predecessors  and 
succossors.  are  moral  rather  than  legal  m  their  nature. 
As  in  the  case  of  EUccessioD,  men  put  themselves  forward 
as  voluntary  trustees  for  their  anciwtoTS.  And,  as  in  the 
development  of  the  person,'  they  put  themselves  forward 
as  voluntary  guardians  (in  legal  language  tutors  and 
curators)  of  the  interests  of  their  unborn  posteritj*.  Tie 
persons  living  here  and  now  have  tlie  legal  title,  and 
claim  the  rights  as  their  own ;  but  an  eijuUahle  titlo 
is  recognised  in  their  dead  ancestors  or  their  remote  suc- 
ccs30tB — an  ethical  movement,  vhich  is  partially  crya- 
tallised  into  the  law  of  trusts  and  guardianship. 

But,  again,  religion  deals  with  time  as  law  does  with 
space.  It  aims  at  man's  perfection  in  time,  or  perhaps 
out  of  time  and  space  altogether.  And  so  in  many 
systems  of  religion  and  moraUty,  as  among  the  early 
Christians,  we  find  ideas  quite  inconsistent  with  the 
I^al  ideas  of  petson  and  property.  Again,  in  some 
religions  systems  the  idea  of  human  perfection  on  earth 
is  abandoned  and  perfection  is  postponed  till  man  attains 
an  existence  in  a  remote  eternity.  Others  again' antici- 
pate a  miUcunium  on  earth.  But  however  this  future  is 
rt^arded,  the  Christian  world  looks  fonrard  to  n  time 
wheo,  just  OS  mc}rality  has  at  present  almost  sapersedod 
law,  religion  will  supersede  both — a  golden  age  in  the 
future,  like  that  of  the  Roman  poet  in  the  jtast, 
■■  QtUD,  HndiM  nnUo, 
8f>oBl«  siu,  nno  l«g«,  fldeiB  nvtunqiw  eoUbat." 
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Wc  may  express  this  distinction  between  abstract  law 
and  morality  by  saying  that  law  is  statuesque,  morality 
picturosqua  Law  abstracte  a  single  relation  and 
expresses  it  in  a  formula  without  any  reference  to  the 
surroundings.  It  enacts  that  a  man  shall  pay  his  debt 
without  conaideriug  whether  he  is  a  poor  man  who  will  be 
ovcrwhebued  by  it,  or  a  rich  one  to  whom  the  amount  ia  & 
matter  of  indifference.  In  morality,  again,  the 
endeavours  to  fill  up  all  the  details  and  give  a  complel 
picture  of  human  life.  And  in  like  manner,  religion  is 
dramatic.  It  ta  kw  and  morality  taught  by  examples 
All  the  greatest  religions  have  been  religions  of  humanity, 
The  example  may  be  a  divine  being  a  saint  or  a  mart}T, 
as  in  the  various  aspects  of  Christianity.  And  in  tho 
living  church,  the  most  effectual  preaching  is  the  life 
man  of  piety.  Men  such  as  he  are  "  the  salt  of  the  earth.' 
Without  this  the  whole  apparatus  of  sacraments,  pi 
ing  and   prayer  is  an   empty  mockery.'    Thus  in 

*  It  sppoani  doubtful  if  Muliammeclumm  Bbould  bo  clawed  aa  m 
raligioa.  It  ia  undoaLtedly  a  B^tem  of  law,  with  the  religiotts 
element  snbordtitated.  On  tbo  other  band,  some  Greek  philoeo- 
phies,  kud  parLiculurlj  Stoicism,  Taa,y  fairly  be  raaked  among 
reli^ioiiB.  The  same  diiEcalty  presents  itself  in  tbe  <JsssiQ^g  of 
roli^ODa  bearing  the  same  name,  oh  in  tbe  claasifyiog  of  politjgftl 
parlies.  (See  p.  197,  mpra.)  Tlius,  in  tha  Christian  cbnrcb,  there 
«rc  high  dignitaries  whose  raligion  la  not  mnch  remoTed  front 
fetichism — who  are  mom  lieathrn  tlian  the  hoatfaea  for  whom  thejr 
pnjr.  Again,  religioua  bodin  which  oonfiuo  tbemHelves  mainly  to 
the  didactic  mode  of  tnflncndng  men  are  more  nearly  allied  to 
philosophical  schools  of  iiionOity.  But,  as  religiou  transcends  and 
embodiea  both  law  and  mornlity,  it  may  at  dtflerent  atagos  of  ils 
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lowest  and  tbo  higlieBt  stages  of  human  cleTelopment, 
progress  is  caused  by  confonnity  to  Iffpe  ,• '  but  m  tlio  last 
stage  it  is  self-conscious.  We  might  pursue  the  analogy 
botwocu  the  ethical  and  the  ajsthotical  ideas  by  showing 
tho  close  relation  of  painting,  sculpture,  and  the  drama  at 
an  early  stage  of  their  history  and  the  strivings  of  them 
to  realise  life. 

What  then  is  the  relation  of  law  to  morality  ao&J 
religion  in  the  state  ?  Law  can  and  docs  promoM 
morality.  It  may  bo  by  refusing  to  recc^jnise  immon 
transactions  or  immoral  foreign  laws.  Such  a  rule 
is  very  elastic,  because  it  depends  on  the  view  taken 
by  society  at  tho  time  the  question  arisca  Wc  may 
prohibit  immoral  exhibitions,  because  they  obtrude  them- 
selves ou  tho  public,  and  there  is  no  reason  why  lav 
should  extend  its  protection  to  institutions  which  will 
ultimately  injure  the  state  itself.  It  may  even  go  so 
far  as  to  make  douattoos  revocable  for  ingratitude,  as  in 
tho  ancient  Koman  law  and  some  modem  systems. 
Again,  if  any  particular  vice  is  wide-spread,  and  by 
some  clear  and  simple  means  the  young  and  ignorant 
can  be  protected  agiunst  temptation,  tho  state  may  viMly 
interfere,  provided  the  remedy  does  not  cause  greater 
iajary  than  the  disease.  This  last  is  tiie  objection 
taken  to  the  Penniseive  Bill  by  its  most  honest  oppo- 


Ustoiy  preaent  oloaer  uuUogin  to  them  tfaui  it  doM  iu  it*  biglitat 

QflTCiOpMMa^. 
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nente,  and  we  may  take  this  measure  as  a  t^'pe  of  all 
those  mtended  to  suppress  vice. 

Such  propoeala  will  always  be  discussed  on  utilitarian 
grounds,  with  an  implicit  reference  to  a  higher  standard 
of  morality.  Apart  from  the  view  that  such  legialatiou 
encourages  secret  vice  and  hypocrisy,  we  may  ask.  Is 
drunkenness  really  bo  yidc-spread?  Is  it  not  the  gradual 
^sappearance  of  the  vice  which  has  brought  into  greater 
prominence  the  few  who  are  still  addicted  to  it  1  Should 
the  training  in  the  family  and  the  church  not  sufBce  1  Is 
it  not  bett«r  to  allow  a  few  to  fall,  in  order  that  tho 
morality  of  the  many  may  be  more  robust?  Is  the 
drink  question  not  merely  a  branch  of  a  more  general 
temperance  problem,  and  is  it  not  dangerous  to  ex- 
aggerate it  as  if  it  were  the  whole?  It  would  cany 
xae  beyond  my  purpose  to  discuss  these  questions,  bat 
I  think  we  must  draw  the  line  at  external  conduct. 
It  is  no  doubt  absurd  to  speak  of  a  man  having  the 
right  to  drink  all  his  wages  and  leave  his  wife  and 
children  to  be  supported  by  the  parish.  If  he  has  such 
a  right,  the  state  has  as  good  a  right  to  take  his  wages 
&om  him  and  spend  them  for  his  behoof.  The  problem 
is  one  of  immense  difficulty,  but  theoretically  we  can 
have  no  hesitation  in  approving  of  legislation  whereby 
habitual  drunkards  are  dealt  with  as  partially  insane  per* 
Bons.'  And  whenever  it  can  be  shown  that  the  dnmkcn 
habits  of  any  one  interfere  with  society,  then  the  state 
>  Sw  Uiu  Act  42  anil  43  Vict,  cap.  19. 
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may  interfere  for  its  own  piotcntion.  If  it  goes  further  it 
it  must  still  bo  for  its  own  ultimate  benefit.  If  there  is 
any  prospect  of  restoring  pauper  dipsomaniacs  to  society  as 
moral  or  even  cxturnally  law-abiding  (^itizeuin.  there  is  no 
reason  why  the  state  should  ignore  thiil  form  of  insauity 
while  dealing  with  other  forms,  and  that  for  the  benefit 
of  the  person  treated,  because  the  residt  would  benefit 
the  state  itself  by  giving  it  another  citizen.  It  might 
oven  be  found  more  economical  to  treat  such  cases  at  an. 
earlier  stage  of  the  disease.'  A  very  good  specimen 
of  wise  temperance  legislation  is  afforded  by  the  actrj 
prohibiting  the  sale  of  liquors  in  Sunday  Btcamcra.' 
From  the  circumstances  of  the  countiy  these  vessels 
became  in  many  cases  floating  pandemoniams.  The 
conduct  of  the  passengers  was  dangerous  to  their 
neighbours,  and  the  law  found  it  easier  to  cope  with 
the  evil  before  rather  than  after  irreparable  injury  had 
been  done. 

So  with  religion.  The  state,  as  I  have  remarked  before, 
should  protect  all  positive  forms  of  religion.  It  may 
be  found  practically  impossible  to  accomplish  this  where 
the  church  and  the  slate  are  identical,  as  in  Mohanunedao 
countries.  Persons  of  a  different  faith  may  be  treated 
as  aliens.     But  in  a  modem  Christian  state  its  own  laws 

*  Of  ooarae  tli«  Scotch  and  tbo  Iriah  Hacday  cloaing  and  tha  ewljr 
closing  AcU  maj  b*   rvgardod   as    htdng    for    Uio    bvuefit   of  Uw 

*  4S  and  4e  Tiet,  oap.  ««. 
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will,  without  doubt,  be  in  accordance  with  the  funda- 
mental doctrines  of  Christianity.  This  does  not  involve 
tlie  maintaining  of  any  positive  form  of  religion,  though 
there  is  no  objection  to  the  government  paying  the 
ministers  of  all  religions,  if  the  doctrines  they  teach  are 
not  Bubversive  of  the  constitution  of  the  state  or  danger- 
ous to  it.  If  they  are,  then  punLshment  is  competent, 
unless  the  sect  is  small  and  practically  harmless,  when- 
any  appearance  of  persecution  may  make  it  dangerous^ 
Here,  again,  the  test  of  the  necessity  for  interference  is 
the  external  conduct  of  the  mombers  of  the  sect. 

Both  morality  and  religion  afford  powerful  aid  to  law; 
but  in  order  to  reap  that  benefit  to  its  full  eiteut  the 
individual  subject  should  be  free  to  energise  to  the 
utmost  of  hia  capacity ;  and,  hence,  in  the  most  advanced 
modern  states  there  is  either  concurrent  endowment  of 
all  important  sects,  or  the  greatest  laxity  in  the  en- 
forcement of  the  nominal  creed  of  the  national  church. 
Without  freedom  morality  and  religion  cannot  flourish ; 
without  morality  and  religion  true  freedom  cannot  esist. 
"  Where  the  Spirit  of  the  Lord  is  there  is  liberty."  It 
is,  therefore,  incorrect  to  say  that  moraUty  and  religion 
are  concerns  of  the  individual,  and  not  of  the  state. 
No  one  who  understands  what  the  state  is  could  make 
such  an  assertion.'  Law,  morality,  and  religion  are  tha 
forces  which  keep  society  together.     And  society  is 

^  Seo  p.  301,  tupra  ;  a]ao  A'atitral  Rdi'jwn,  \iy  the  author  of  Et 
Homo,  part  IL,  oliojy.  \y. 
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Ttnily  in  differences— one  state  or  one  charcfa,  for  either 
name  is  applicable,  compoBed  of  individuala  No  other 
bond  is  i>ossiblc!.  Thus  a  Bcientific  body  like  the  British 
AssociatioD,  or  an  artistic  one  like  the  Royal  Academy, 
or  a  coqioration  like  a  university  or  a  church,  has  a 
legal  aspect  in  Hpnce  and  time.  The  members  of  whom 
they  arc  composed  urc  UWng  human  beings.  They  hold 
property ;  they  enter  into  contracts  of  IcaAc ;  they  hire 
servants ;  in  short,  they  are  persons.  It  is  this  It^al 
personality  which  enables  them  to  perform  their  functions 
in  the  world.  In  like  manucr,  ttiey  all  have  moral  and 
religious  functions,  which  arc  recognised  when  they  sub-  J 
ordinate  themselves  to  the  idea  of  liumau  perfection,  or 
look  upon  themselves  as  integral  [tarts  of  the  universe. 
And  so  with  all  the  other  associations  of  men  which 
represent  the  infinite  diversity  of  the  haman  mind— they 
are  merely  the  result  of  the  nature  of  man,  as  an  indi- 
vidual related  to  the  universe,  both  in  respect  of  his 
material  body  and  his  spiritual  nature. 

What,  then,  is  the  relation  of  the  individual  to  the 
universe  'i  In  the  age  of  infancy  we  have  seen  ho  is 
subject  to  physical  law.  His  obedience  to  custom  is 
almost  a  nervous  involuntary  reaction.  His  neighbours 
are  pained  with  the  violation  of  custom  and  correct  the 
disturbance.  The  first  consciousness  of  this  procett  is 
law  in  the  jural  sense.  Law  is  a  practical  art  in  which 
one  part  of  aocioty  consciously  and  doliborately  attempts 
to  develop  the  whole.    The  unconscious  stage  is  merely 
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one  of  "  eating  and  drinking,  marrying  and  giving  i 
marriage."    The   conscious   stage   is  one   of   rule    and.] 
government. 

Morality  is  a  higher  stage.  The  individual  rises  above 
the  unity  of  the  family  to  that  of  the  state,  or  even  to 
that  of  humanity.  This  does  not  contradict  the  legal  stage. 
It  tranacends  and  embodies  all  that  is  involved  in  it. 

But  man  cannot  rest  with  this  world.     He  cannot  con- 
ceive the  earth  as  merely  a  plane  of  definite  extent.     He 
has  learned  that  the  physical  universe  ia  infinite,  and  he 
comes  to  bcheve  that  all  the  planets  are  inhabited.    H&'  j 
feels  himself  related  to  a  spiritual  kingdom  which  trans-  1 
cenda  space  and  time.    This  highest  synthesis  Ls  religion. 

Now  it  cannot  be  said  that  science  or  art  ia  religion*! 
Science  is  merely  a  more  correct  perception  than  thafil 
of  ordinary  people.     But  seeing  things  in  their  true  light^  J 
even  when  it  results  in  the  advancement  of  practical 
arts,  is  not  a  very  great  advance.     The  utmost  advance 
of  science,  together  with  the  perfection  of  practical  arts 
would  merely  enable  nien  to  eat  and  drink,  marry,  and 
give  in  marriage  with  greater  physical  comfort.     Nor  is 
religion  art.     iVrt  ia  higher  than  science,  for  it  is  a  con- 
scious expression  of  admiration  of  what  is  seen  and  what  is-  J 
known.    Art  is  truly  a  part  of  worship,  but  not  the  whole 
of  it*    Such  admiration  or  contemplation  should  only  bd-J 


'  It  maj  be  noticed  that  mtmic,  tbu  Iktcet  of  tlie  artu,  and  t 
whicli  iiM  beoD  moat  [loirloiM^d  by  fpiritua]  roIigiuuB  is  an  kbatn 
tion  of  tintt. 
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ft  pKConor  to  aacrifice,  which  is  tnie  worship.  And  tlib 
■acnfice  may  involve  even  the  htying  down  of  one's  life, 
as  with  the  ancient  Romans  and  religious  martjrrs.  Our 
"  reasonable  service  "  is  the  conscious  consecration  of  the 
whole  life  lo  God.  Our  knowledge  of  the  external 
universe  is  then  oo  longer  mere  science;  our  knowledge  of 
men  no  longer  mere  histotj  ;  our  contemplation  of  men 
and  things  no  more  admiration  and  wonder  ;  our  know- 
ledge of  God  no  mere  theology.  These  sciences  are  agun 
made  the  foundation  of  practical  arts  of  living — arts  of 
Life  itself  Law,  morality,  and  religion  were  all  arts  in 
their  first  conception,  bat  they  are  now  arts  consciously 
founded  on  science,  and  filled  with  a  richer  and  fuller 
content  than  when  they  were  only  empirical. 

When  a  man  becomes  conscious,  he  demands  a  vote 
that  he  may  have  a  share  in  the  goverment  of  his  country, 
and  not  merely  that  he  may  have  the  power  of  taxing 
othcia  to  sapply  pauper  doles  and  music  in  the  public 
pa^s.  In  a  higher  stage  he  takes  a  conscious  part  in 
the  work  of  advancing  human  knowledge  and  promoting 
art,  and  in  the  philanthropic  pursuits  of  missionary  and 
civilising  institatjons.  But  in  the  highest  stage  he  feels 
himself  truly  a  "  labourer  together  with  God."  His 
whole  life  is  a  scnrice.  Tfacro  Is  no  spocially  consecrated 
place  of  worship ;  the  wholo  earth  is  God's  temple. 
There  arc  no  sacred  days  ;  tho  whole  of  time  belongs  to 
Ood.  There  are  no  special  rites  and  ceremonies ;  whether 
he  eats  or  drinks,  or  whatsoever  bo  does,  all  is  done  to 
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the  glory  of  God.    There  arc  no  priests  in  this  1 
each  Christian  is  a  priest,  offering  up  himself  as  a  livi 
sacrifice.     There  are  no  preachers ;  each  Christian  i 
life  ia  a  livin;;  gospel 

It  is  this  consciousness  under  the   name  of  religioi 
culture,  or  civilisation  which  is  the  life-spirit  of  societj 
But  the   truly   religious  spirit  frequently  inspires 
individual   with  a  sense  of  his  own  nothingness, 
feeling  of  awe    and  wonder  in   the   presence    of 
universe    and    God    may    paralyse   such   a    man. 
may    abandon    all    interest    in    practical    politics 
let  events    take    their    course.      He    may    declare 
hopeless    to    attempt    the    regeneration    of  the    wod 
Such  fatalism  is  a  sad  result  of  self-consciousness, 
it  is    more   painful    to    see  a   hopeless    conserva 
in  which  the   individual    is   swept  along  by  a 
current   of  incessant  change,   against  which  he  i 
tcntly  struggles.     Such  a  man  is  like  the  helpless  sav] 
who  has  not  yet  learned  to  cope  with  the  power  i 
physical  universe.     On  the  otlier  hand,  the  consciousna 
of  power  sometimes   inflames  the   individual  with 
most  aggressive  zeaL     It  ia  often  a  mixture  of  i 
ignorance  which  prompts  men  like  the  ancient  ; 
or  the  builders  of  Babel,  to  scale  heaven  itself  and  take 
it  by  storm.*    Such  undertaldngs  must  fail,  not  bo  much 

'  If  the  praodoe  of  rationalising  old  m/tlia  were  not  out  of 
frahion,  it  aught  be  HuggDStud  that  tho  confuBion  of  tonguiu  ia  ilia 
finit  ftutlienUo  exunpla  uf  tlie  iirortsrbinl  divisions  in  tbe  Radical 
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because  they  ore  impossible,  as  because  the  problem  is 
misunderstood,  the  time  selected  is  inopportune,  and  the 
means  employed  for  its  solution  are  inadequate.  If  the 
individual  can  become  fully  conscious  of  his  function 
in  the  universe,  if  his  zeal  can  be  tempered  with  wisdom 
and  discretion,  no  limits  can  be  set  to  human  achieve- 
ment If  the  indi\ndual  can  realise  the  honour  of  being 
u  fellow-labourer  with  God,  and  at  the  same  time 
remember  that  he  can  see  only  a  small  part  of  the 
process  of  development,  for  it  is  not  granted  to  every 
man  to  have  the  keen  eye  of  a  Moses  to  see  the 
promised  land  even  from  the  top  of  some  Pisgah,  he 
will  strive  to  act  well  his  own  part,  and  for  the  rest 
let  •*  patience  have  her  perfect  work." 


A.-NOTK  ON  THB  USB  ASD  UEANIKG  OP  THE  TEBHS  "LAW." 
"  POSmVK  LAW,-  "  NATURAL  LAW." 

It  laAj  tic  found  convonirnt  to  rccapitaUtr  Mini?  of  th«  ramlta  of 
tiuf  forrgoing  iMtorra  l>y  dixniMing  tho  runouK  niMnings  in  which 
thii  term  "  Law  "  ta  used.  The  words  of  Lord  Stur  aro  mora  true 
now  thou  when  they  wen?  written  twohtindn<d  yean  a^^: — "There 
b  no  ti-nn  of  which  wen  hsre  ft  more  common  bnt  oonflued  appro- 
hnniiou  dun  what  law  ia ;  and  yet  thpre  tw  few  t«rma  harder  to  ba 
dittinetly  conceived  or  dflacribed." 

lu  En>;liah  the  word  corresponds  to  two  words  in  La.tin  and  moat 
European  tangvagea.  Theae  are  Lkt  and  Jvs  in  Latin;  Lot  and 
I>Toit  in  FKBch ;  Leff^  and  Diritto  in  Italian ;  Corils  and  JteAl  in 
<ii-nuau,  and  dmilartj  in  tb«  reUted  languajt^a.  1  begin  wJtJi  a 
Lnw:— 

L  A  Law  U  a  ttatute,  and  oorrrapoudB  to  the  German  GatlM.  It 
Ruty  Ih>  (Irrivnl  from  the  Augla-Saxon  Laga  or  the  I^tin  Imc, 
through  the  Nonuan.  Hal  lam  oars  the  word  in  thin  Ren>p— "  Wa 
know  not  of  any  lawi  that  were  e<rer  onactad  by  our  king*  without 
th«  OMent  and  advint  of  th«tr  gnat  eounuU."'  The  I^tin  J„t!X  was 
vtad  in  a  narrow  technical  Hnae — "  Lex  ett  genentlr  juuum  popuU 
tmt  ^Mm,  rogamU  mugitlnUm."  lAt«r,  it  opproocbi!*  thn  mnaning 
of  "  law  "  in  Engtiah.  Tho  modem  FVench  "  Loi "  b  applied  to 
anactof  tho  lagialature. 

3.  Thn  fkoxt  atop  ia  to  a»UD«  the  o«t«t«tnoe  of  auch  a  mla  from 
the  &ot  vt  certain  pwaona  ohterrtng  a  certain  ootitae  of  oondocb  A 
cmlotn  or  uagv  b  rtferred  to  an  imaginary  statute  or  law  oalied  ft 
eontUMMt  law.  80  it  haa  \ic*a  laid — "  It  would  Imi  moat  eeay  for  the 
jndgea  of  the  ooaunon  laws  of  Eii;(lau(l,  wluoh  an  not  written,  but 
depend  upon  ua^e,  to  make  a  ituuifce  in  thew." '     ThJa  uxplailia 

'OawMetfaMl  /futerf,   (tep.  L    Ktewkn  ia  tiM  duplv  b«  oaH  tba 
WW*  "law"  anJ  "itataf"  ial»nihM^Mli(|>. 
■Xerth,  C  J.,  qwM  hy  Dr.  BroMa,  fiUL  ^Um,  p.  7. 
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how  th<-  pheast*  "a  law  of  nature  "  arose.  Mankind  genoraUy  I 
in  a  certain  way.  The  insistence  of  a  law,  as  a  rule  or  statute,  % 
inferrod  tu  a  «nw!. 

3.  A  furthor  step  consists  in   the  transfer  of  this  ideo  to 
physical    world.      A    star    or    comet    follows    a  certain 
The  «aus«  which  impels  it  to  foUow  this  course  is  a  late. 
notion  of  legislation  by  God  appears  in  the  works  of  i 
writers-     So  a  modem  writer  says — "  If  God  be  the  Ruler  of 
world,    ....  the  laws  of  nature  are  the  laws  by  which  Ho 
it."'     In  one  of  Montgomery's  hymns  we  have  the  linos — 

- '  World!  His  niigbtr  voioe  obeyed : 
Laws  tluit  never  shall  be  bnikoi 

Far  thdr  goid&iice  H«  h«th  nude." 

And  even  at  the  prttaent  day  a  contrast  is  souietimes  drawn  ii 
pulpit  lietwecn  the  o))edienc(i  rendered  by  the  planot«  and  Uie  t 
to  Ood's  law,  and  that  dUpUyed  in  thti  conduct  of  men  I 

4.  But  it  is  found  that  further  investigation  simply  pushes  oaui 
further  and  furthor  back — that  the  scientific   ohscrver 
oliserve   mid   record  phenomena)  and  generalise  them,  and  that  tl 
idea  of  cause  does  not  belong  to  physical  gcience.     The  name  li 
is  then  transferred  from  the  assumed  cause  to  the  geoeralisatioi 
W«  then  say,  for  example,  that  particles  attract  each  other  dire 
U  their  maaaea,  and  inversely  as  the  square  of  their  distance  f 
«aeh  other,  and  stop  here.     We  do  not  add  that  gramly  or  any! 
elaa  oauMt  this.* 

6.  The  last  development  in  this  direction  is  well  cxemp 
the  Uws  of  mathematics,  where  the  idea  of  cause  is  i 
eliminated.  Thus,  in  the  expansion  of  a  binomial  to  n  giver 
the  nnmber  of  terms  is  always  one  more  tlian  the  index.  The  fi 
term  and  the  last  are  the  two  terms  of  the  binomial  raised  to  tl 
power  of  the  index,  and  so  on.  These  are  mere  statements  I 
facts,  characteristics,  qualities,  or  uniformities,  with  the  i 
cause  entirely  eliminated. 

It  can  hardly  be  disputed   that  the  idea  at  the  root  of  t 

■  JfatunU  RdigioH,  by  the  aathor  of  Ecct  ITonu),  p.  56.  Soe  klao 
Di  Jmn  PrOfUr,  ohap.  iL 

*  Tha  Dnke  o(  Argyle  ■  Rtigtt  ^f  Lax,  pp.  S4  end  loU. ;  Drummoiid's . 
Lvm  ia  tie  Spiritual  HWU— latrodnctian ;  CUnl's  llnjrl,  \\  tTO. 
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Tuioiu  meftiiingi  u  tlmi  gf  ommwiu/.     But  iwwntlf  ■oms  c 
ftnalo^H  haro  bcvn  «uttK««ted.     For  oxAmpIo,  Mr.  Weatkke  ', 
that  the  aaiy  cnnmictiou  iH-tWMiti  tiivu   ia  Ibt'  idc*  of  itHtJormify-"^ 
But  it    U   tuufunnity  wliiL'h   sujcgMtcid    thv    law — tbo   alAtute — to 
whkh  conduct  Ium  I'unfonuitl.     Tbv  gkiuu  ii  atill  kept   in   vIitw  in 
thiaiue  of  the  word.    And  agBin,  nii-n  unifunuity  ii  no  p«rt  of  tbo 
modem  idok  of  jiuAioe.     Iaw  uiut  Fiubr»ot)  &Uo  iutluiUt  divenutjr. 
Tbo  Uv  ^ipliGkUo  to  eacb  cuu  luuit  Iw  diaeowrod,  and  in  tbeory 
it  ii  Mcidvatal  tlutt  tiw  auuo  Inw  i«  iqipliiid  ov«r  and  over  again. 
It  is  on);  to  bncmM  tho  oum  pnwtntnl  air  tbo  oame.    Onoe  mora, 
Proluwor  Haxlwy    haa  laid  it  down  LImI  thi-  analogy  Wtwuen  tbo 
difforvnt  kinds  of  law  oousiiu  in  tbo  I'trtut  of  thvir  violation.   "Tbt  ^H 
law,"  he  *af  M,  "  i»  not  thn  cause  of  a  uian'*  paying  hia  tax«a,  ndr  ^^M 
ia  it  the  uaoM  of  hia  alistaininf;  front  theft  or  murder.     The  latr  ^^M 
is  aiiDply  a  atatemeDt  of  what   will  hopp^'ii   to  a  man  if  hi;  doM 
not  pay   hia  tax«a.   and    if  h«  ooumiu   th«ft  or  niBrdc>r.^''     But 
the  riolatioD  of  a  huuiaji  law  doea  not  alwaya  imply  detection  and 
puniabiiipnt.     Thi>  phyaical  law  oik  thia  sabjoct  ia  not  tliat  a  thief  will 
l«  paiiiflhi^  for  his  act,   but  that  the  chauc«a  arc,  aay  t«n  to  on^ 
that  ho  will  ti«  puniahud.     Before  wo  cfto  aay  what  will  happen  to 
a  tbisf  we  uiut  b»Tp  %  nfiicwBt  nunibor  of  rum  for  an  induction : 
aod  we  inuat  ethniiiate  in  sooae  wa/  tlte  ineSoienoy  of  tho  poli»>,  of 
Ute  ooniuel  who  oondoet  lite  praaeeation  or  detaux,  of  the  Judgr  or 
jniy  who  try  tlw  prboner.  ■  Whea  we  oaa  eetimate and  meaaiireaU 
thoae  fereet,  we  m^jr  anive  al  a  bne  In  the  mom  indiralad  t^ 
Frodusor  HtuUej.    And,  yet  again,  ia  the  taw  not  the  auue  of 
tlie  Jailer  or  *^**  haiunnan  f^iri^miaing  Uieir  reniective  ftuvrtloM  t 
Hia  trath  is  that  the  word  waa  borrowed  bgr  pbyiioal  icienoB  froni    . 
ii^omdeuoe  with  thf*  Idea  of  oomiDaiuL  to  expcen  the  jdi^a  v$    \ ' 
nue  in  the  phyaiaa)  worid.    It  has  oome  back  emptied  of  Ifae 
Um  of  oaBie,  awl  a>  jurispradeiioe  is  now  also  a  scienoe,  Uiere  Is 
a  pbee  lor  the  word  in  its  now  meaning,  as  I   hope  to  show 
preeeoUy. 
A  Poamra  Law  meana,  in  the  fint  pIao«^  a  statnts^  an  actually 
•    It  may  also  bo  taken  tn  the  seoood  sa 


'  hfnmim^  Lam,  p.  1 

•QaMilby  VntL  FUIm*.  B^gt,  p.  «& 


tioned,  es  a  presumed  statute,  which  has  given  rise  to  a  cnstom, 
law  being  the  cause  of  the  uniform  custom.* 

"  A  Natdral  Law,"  or  "  A  Law  op  Natdbe,"  is  used  in  several 
aensea. 

1.  It  is  used  by  old  writere  to  mean  a  rule  of  the  code  applic 
able  to  men  in  a  state  of  nature,  before  the  existence  of  civilisatiotty' 
Ihie  is  au  historical  absurdity  which  needs  not  detain  us. 

2.  The  phrase,  A  Natural  Law  {lex  naturaiis),  as  distinguished 
from  Natural  Iaw  (Jua  naiurale),  is  not  common.  But  we  meet 
frequently  with  the  expression,  "  laws  of  nature,"  and  that  appears 
to  refer  to  the  rules  of  the  systems,  which  are  denoted  by  the  phrase 
Jus  Naiurale?  Thus,  some  would  say  that  each  of  the  Ten  Oom- 
mandments  is  a  law  of  nature,  as  heing  one  of  a  body  of  rules  laid 
down  by  Nature ;  while,  in  the  foUowing  sentence  from  Cumberland,' 
the  reference  is  to  the  mode  of  acquiring  a  knowledge  of  the  law 
and  not  to  the  power  which  enacted  it ;— "  Lex  naturte  est  pro- 
positio  naturaliter  cognita,  actiones  indicans  efiectrices  commutiia 
boui."  It  is  not  likely  that  Cumberland  identified  Being  and 
Knowing.  \, 

3.  But  the  common  use  of  this  phrase  refers  to  physical  law^'''^ 
going  through  the  gradations  ahove-meationed  iu  the  third,  fourth, 
and  fifth  senses  of  the  word  "law."  There  is  no  more  abundant  source 
of  confusion  in  the  jural  meaning  of  the  word  than  this.  It  is 
undoubted  that  there  are  natural  (physical)  laws  of  man,  on  which 
natural  (jural)  laws  are  founded.  Thus,  a  person  deprived  of  food 
will  die,  ia  a  physical  natural  law.  Parents  are  hound  to  support 
their  infant  children,  is  a  jural  natural  law.  In  this  way,  all  laws 
proper  must  he  adapted  to  physical  laws  or  characteristics.  So,  the 
law  as  to  coinage  must  depend  on  the  metals  in  existence,  their 
characteristics  and  their  value.  We  cannot  make  coins  of  quick- 
silver nor  of  iron.  Laws  as  to  protecting  persons  passing  along  the 
street  from  snow  or  rain  &lling  from  roofs,  are  unnecessary  in  a 
country  where  there  is  no  rain.    We  may  for  many  purposes  regard 

a  positive  law  as  a  mechanical  contrivance,  which  adapts  natural 


'  Professor  Lorimer'l  nse  of  this  term  hu  gi 
It  has  some  analogy  to  the  Trantctndmtai  i 
correEpond  exactly  to  ths  Plalooic  ' '  idea  "  of  a 

'SpinoEB,  Tratt.  FoL,  ii,  4. 

*  Holland's  Juriyirudence,  p*  29. 
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(lihyaickl)  Ibwi,  uid  qh*  thrai  fin-  nrtein  onds.  Jaat  u  >a 
«ngin(s>r  asm  tbo  fonw  of  ft  wstorfiUl,  or  tho  vxplonrit  qnklitint  of 
gwi  anil  Rir,  or  tho  oxpuimva  nature  of  rteam,  or  tbo  fotXT>  of  cloc- 
tricitjr  to  Rubwrve  wrtftin  ends,  » legialalor  or  «  jodgo  amU  him- 
wlf  of  the  moral  uid  intellwtn&l  qtuUitiM  of  mm  to  «tUin  crrtoin 
vthical  eoda.  When  we  wy  thoti  thftt  a  IcgwUtor  should  hnro  a 
kDowledjuo  of  tho  litwa  of  nfttore,  we  do  tiot  meui  th&t  ho  8hoiil<l 
know  die  philoaophy  of  Uw,  bnt  tlut  he  ihould  know  tho  laws 
of  trade  and  wnnocrce  poUtio*!  voonmajr — the  history  and  char- 
ncter  of  tlii^  poople  for  whom  he  U  legialatiag  and  human  uatorv 
in  Kcutral ;  m  a  word,  the  nature  and  diarwtenitica— the  natural 
phyHicftl  law* — of  lh«  lubji^rta  with  which  he  deal*, 
out  iiuc-h  knowlndf^  hv  uilght  make  tooh  blundera  aa  1 
tho  Muui'  n^ulatiuua  for  Ihn  tnuuit  of  cattle,  grain,  and  nitfo- " 
glycnrino  !  No  doaht  a  knowK-dgn  of  tbu  philoMiphy  of  law  will  Imv 
o»pfbl  to  the  Ir^ilator,  a*  l)irolo(,'y  may  Im  UH'ful  to  n  pmchvi^ 
but  it  i*  not  nr^iuuu-y.  Thn  bmt  lr){t«latora  lurn  Im-n  mi'n  wbu 
knrw  nothing  of  philosophy —who  wm-  go'diil  by  a  ptactical  tact. 
whicli_in_(v_  nidr  ngo  would.Ja!  1^1 1"!  JBirpi ration^  It  may,  how- 
OTcr,  \m  -iptvir^  that  in  the  fotum  tlnTi<  will  lie  a  greater 
oonintnnication  Iwtwwn  the  thrarctinl  philofiophcr,  who  devotM 
htmaelf  to  the  science  of  law,  and  tho  pmctkal  lawyer  who  dpals  with 
it  only  aa  an  art,  as  has  recently  taken  place  It-tween  pure  scicncn 
and  pTsctical  art  in  the  departments  of  dyeing  and  electricity.* 

Now,  if  this  idea  is  tiraily  Kraaped,  it  la  at  once  rvident  that  it  is 
imponhle  for  man  to  viuUte  any  of  the  laws  of  nature  in  this 
fdiyaioal  lenae.  If  he  oan  riolate  them,  they  ceaae  to  lie  laws.  If 
uen  ooaU  go  for  a  week  without  feed,  and  do  hard  work,  and  yet 
maalli  eoiBfiirtable  and  healthy,  the  lawa  of  man's  nature  would  be 
diinmit  tnaa  what  they  pnaratly  are.  The  violation  of  a  law  of 
nature  in  this  physical  sense,  is  vulgarly  called  a  miracle,  and  not  a 
crime.  In  short,  throughout  tho  whole  domain  of  man's  moral  and 
intelloctual  nature,  the  laws  of  natttre  aro  aa  inflexible  as  in  the 
phytical  univann.  1W  azaminatioa  and  diacoT*iy  of  theae  laws  ia 
a  legitimala  Add  tar  flmptricat  f''?*nf<s  aad  to  Mr.  Herbert  Kpencer 
is  due  mndi  credit  fbr  tha  nMtUMtr  In  which  he  haa  worked  out  tfaia 

>  Sw  the  bM  Dr.  W— ^  bMKBial  AddtM  lo  tha  Mtiab  Aandatks  at 
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side  of  the  subjoot.     But  the-  physical  aide  of  law  and  ethics 
bo  separaW  from  tlia  itleol,  and  wo  cannot  stop  at  the  point 
which  Mr.  Spencvr  loaves    us.     Whethor  we  can  answer  tbeil 
Dot,  qneHtions  are  asked,  and  we  must  attempt  on  answer.     In 
opening    of  his  Metaphygic  of  L'thk*,  Kant   draws   a  distinction 
between  physical  and  moral  laws  in  this,  tliat  the  former  are  hiwa 
of  Decessily  and   cannot  be  broken,  and  the  latter  are  laws  of 
freedom  and    may    be    violated ! '      There   are   no   moral   laws   if 
they  can  be  violated  with  impunity.     Without  going  fully  into  this 
nutter,  I  would  point  out  that  we  frequently  find  men  apparently 
violating  natural  physical  laws,  while  in  reality  they  arc  only  illus- 
trating the  same  or  other  laws.     For  example,  gardonera  cultivattt 
the  et&niens  and  pistils  of  flowers  into  leaves,  and  make  the  flowers 
barren.     And  so  tJic  whole  art  of  breeding  flowers  and  animals  i^-'X 
at  onoc  a  violation  of,  and  an  obedience  to,  the  laws  of  nature.'    The 
mistake   made  in  assuming  that   moral  laws  may   be   broken  is 
Mulogous   to    the   confounding    of  freedom   with    the   liberty    of 
indilTurence.     We  are  &miliar  with  the  views  of  the  Roman  pocU, 
who  L-ondemned  na^-igation  and  trade  as  unnatural  and  impious. 
Is  our  modem  civilisation  an  example  of  obedience  to,  or  riola- 
tion  of,  the  laws  of  nature  i     Our  answer  will  depend  to  a  great 
«xtent  on  bow  we  define  "  natural  law." 

And  yet  again,  in  this  sense,  as  I  have  already  pointed  out,  we 
inny  have  the  laws  of  laws  just  as  weliave  the  laws  of  thought  or  the 
IkWB  of  language.'  Many  such  laws  have  boen  observed,  such  as 
tJw  increase  of  legislative  enactments  being  a  sign  of  decreamng 
morality,  or  perhaps,  rather,  of  increase  of  sensitiveness  of  the 
natioDal  conscience.  Such  natural  laws  it  is  the  function  of  jum- 
prudence  to  observe  and  record. 

Turning  now  to  the  abstract  use  of  the  word  Law,  we  notice  that 
the  meanings  corre.spond  somewhat  to  the  concrete  one^  already 
mentioned. 

1.    The    Law    moans    the    body    of  laws,    whether  statutory, 
customary,  or  judicial,  actually  or  potentially  prevailing  in  a  stata 
It  is  not,  however,  true,  as  Uentluuu  says,  that  "  Law.  or  the  Uw 
Abbot'*  KatWt  Theory  etf  Elhia.  pp.  1  and  3. 

On  tfaii  wholo  mlijoct,  rttoronoo  nisy  be  nwdo  to  Tlit  Seifn  <^  t/oie,  by  tha 

ila  of  Arsjlo. 

fyt*  p.  27,  tapra. 
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tak«D  indrfinitplf  ta  sa  &Wtnct  uid  ooUsctive  tonu,  wtiicfa,  vliea 
it  iniMn«  uif  thing,  tan  meau  neither  marc  nor  Ixw  tlum  Uw  lum 
totaJ  uf  n  namlmr  of  iudividtuU  lawn  tftkcn  tog^thur."  If  th«  Uw 
is  (li-ad,  u  tlir  ciiil  Uw  i>r  RiMno,  Ultra  (ilia  aUttfiueut  !■  kjipruxi- 
Riati'ly  trui\  Bui  K[i}ilii-<1,  lu  [fa-ntliaiu  appliml  it,  to  Engliiih  Uw, 
it  braus  ftliaunlity  on  ibi  fiuw.  Wp  mi|]lit  a«  wcU  iMy  tlmt  llic 
Kng)i>li  Ungunge  U  *  oolUctiviv  tvnu  for  aU  \hv  vttrd»  in  tin?  IuaI 
odition  of  JohnsonH  DitrtioiiAr;.      But,  u  Intth  Un|{ua|{L-  and  Uw 

I  living  growing  otgrnniiRi*,  the  iit>t4'n]i>nt  i»  nnly  trur  for  aa 
U  would  bo  ont  of  pUcn  hrrv  to  dtiouu  Kimcmlly  Uw 
D  of  alstract  tcrnia ;  bat  it  is  tguiti-  ohvioua  tluit  Uii>  Uw  of 
Sootlftud,  the  Uw  of  EitgUnd,  uid  thi-  Uw  of  Frmnoo  *m  dintiiMA 
orgMiio  cnUU^s.  not  to  Iw  idcnlifiMl  with  thr<  individoal  Ic^gsl  mlos 
of  which  thpy  consist,  and  without  whii.:h  thfy  would  not  rsist. 

3.  It  iji  also  u»od  in  a  narrow  si-nM-,  as  in  the  [ihriMM,  tbo  Uv 
of  oontraots,  tho  Uw  of  property,  th(-  Uw  of  merchant  aliipping, 
to  denotu  ibv  [io«ly  of  Uwi  reUting  to  thoa«  rf«p<<otiTP  aabjvcta, 
Beotham's  *tat«nieut  and  th#  criUcimn  of  it  apply  equally  to  tha 
vlder  and  narrowtr  nae  of  the  word. 

3,  We  nay  aUo  put  this  ahatiwul  meutin^  into  ih^  word,  u  dsmI  in 
the  following aentimce  quoted  (mm  the  judfcutentof  Lord  Cbanocllor 
OairuB  in  tJtP  caae  of  TA*  Ptu^AaU  Smofft  ConfWijf  v.  MoIUmu 
before  referred  to :'—"  That  is  nwyucfimA*  apou  thoao  facts,  and  upmn 
those  materiaU  to  which  I  have  rriiefml,  and  there  is  no  question 
that  it  cannot  now,  in  any  way,  he  wt  aaide;  thai  decision  stands 
as  pnrfect  and  eomplrte  Ltf."  We  may  ragard  the  decision  as  a 
ooocrato  poaiUvc  Uw,  or  on  its  atwlraot  tide  aa  Itiw. 

Uw  phnars,  "natural  Uw,"  "the  Uw  of  naturv,"  (jus 
nataralo— jus  natarr)  have  ranvaponding  rariationa. 

1.  The  iiMcT  U  otrd,  a«  by  Palry,'  to  denote  the  code  prevailing 
when  man  was  in  a  •tat/'  of  nature,  antrrior  to  the  aststenon  of 
•odcty.     This  is  siiaply  an  anhistorioal  body  of  poutive  Uw. 

3.  Another  cUas  of  writeta,  of  whom  our  Erakine  may  be  tokeu 
■a  an  TrmpK  ihm  tht  phw  aa  oqairalent  to  the  Law  of  God.* 
TU>  atfwet  of  tbo  aahJKt  ooeupied  UrgT<ly  the  attention  of  th« 
Tbtis  Sum,  aftor  m  \tatg  dUouMion,  holds  that  natniml 
>  L  K.  4  AiqL,  Cam.  Sia 
■  Jforai  nihmpir.  book  m.,  Omp.  saUL 
*  ImM^m^ilt»lmm^BeMmd,L,L 
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law  is  true  law,  and  that  God  is  the  legislator  of  it.'  He  hm 
that  there  is  a  transcendental  law,  part  of  the  being  nf  OoA,  c 
which  the  human  mind  can  know  nothing  except  through  special 
enactments.  This  is  eternal  law.^  But  even  eternal  law  is  laid 
4own  by  Ood.^ 

3.  The  necessary  character  of  the  law  of  nature  is  vindicated  by 

'Suftrcz,  Soto,  and  others,  hy  making  law  a  part  of  the  being  of  God  ; 

but  there  is  aa  evident  struggle  to  make  law  independent  of  tha 

J  will  of  God.     The  phrase,  "The  law  of  nature,"  is  u.wd  now  m 

ft-squivalent  to  morality,'  or  the  moral  law,     So  perhaps  MiltoQ — 

"  If  BUKht  Uj^iuDBt  my  life  ^^^| 

Thy  country  ■onjjlit  of  thee,  it  soQght  unjiutly,  ^^^| 

Against  the  law  of  nature,  law  of  nations."*  ^^^| 

i,  Erskine,  again,  uses  the  word  oa  equivalent  to  a  l>ody  of  very 
v&gne  positive  law.  Ho  says,'  "  By  one  of  the  laws  of  nature, 
&thers  are  Itooad  to  leave,  at  their  death,  some  part  at  least  of  their 
substance  to  their  childri'ii ;  and  by  another,  every  man  has  a  righb 
to  dispose  ol  his  property  to  whom  he  will.  That  neitlier  of  these 
lftW8  may  Im'  strt-tched  heyond  its  Just  limits,  it  is  highly  expedient 
that  special  rules  be  prcscribeil  for  fixing  the  particular  proportions 
of  the  father's  estate,  which  hat  is  disabled  from  leaving  to  strangers 
to  thn  prejudice  of  his  own  issue ;  that  so  every  member  of  tJie 
[  itate  may  be  taught  to  give  lioth  of  these  laws  their  due  weight 

18,  That  law,  which  is  thus  superadded  to  the  law  of  nature  by  tha-^ 
legiaUtive  power  of  im^ sovereign  Htntf  ''°  """H  civil,  and  somn- 
timea  positive  or   uiunicipal."     Now  this  natural  taw  is  a  wido 
generalised  positive  law.     Tt  is  as  true  positive  law  as  an  act  of 
Pkrllament.     In  Enikine's  view  the  human  legislator  holds  to  the 

^  Ik  LtgOnu,  ix.,  L,  B,  13. 

*  lb.,  ii.,  4,  10.     Tbia  ia  a  connnoD  view  of  the  Bchoolmen,  anil  ii  let  forth 
■a  P««er  Dons'  Manual  qf  Theolosm,  founded  an   St.  Tbomaa  Aqntnat'  gnat 


f  B'/Bii!/.  Prtlim.  Dite.,  chip,   ii  ;  Paley,   Uoral  Pha,, 


'  lb.,  ii,  4  4. 
'  Kantes,   /Vim.   ' 
k.  L,  chap.  L 
'  Solium  Jvmufrr*,  6S8. 
•  JatllMtei,  1.  I.  17  and  18.     S«  SbOr,  /lut,  I.  I.  3. 
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UivinD  the  Huno  reUtion  u  thti  Court  of  Souion  or  the  Privy 
Council  to  PftrliMuent,  whoa  tht-j  iHne  Ai-Ih  of  Spdi't-unt  or  Pro- 
cluustioui,  in  virtue  of  ]MWGra  dvlc^tod  to  them.  Hainan  utAtutM 
u«  like  BuIm  of  Court  itmuod  hy  the  judgi*s  ou  g(mi-r>l  principlM 
Inid  down  bjr  Parlianwint.  God  i-iuwita  the  uoraJ  l*w,  uid  l''av«« 
tho  dvtoilB  of  working  it  out  to  kings  Mid  •urJi  u  «Tt>  in  authority. 
Tho  criticiin  nndrr  the  next  brttd  will  kpply  to  this  tuago  of  tha 
pbtMe. 

{t.  A  nioro  modrm  um  of  the  |ihi»Be  ii  to  tl<-not«  an  ideal  faiw  or 
body  of  lawK.  In  this  ri«w  erory  positiro  law  b  an  attconpt  to 
reach  a  natural  law,  which  aerrps  as  a  model.  Positive  lawa  ai« 
aiymptotfla  which  I4>praa<th,  bat  do  not  ever  reach,  natural  laws. 
VL  DemangeaC  WLpwcs  this  ide*  when  he  says,'  "  For  ui  natonl 
law  {U  dnit  naturtii  is  the  twau  ideal ;  it  is  the  alMtract  type  of-^ 
perfection  in  the  matt<rr  of  law.  Natural  law  is  tfaereforu  Iwfore 
us  and  not  behind  ua,  Kach  time  that  the  legislator  modifies  a 
rule  of  law.  he  thinks  tliat  the  new  rvle  which  he  cstabltshra  is 
noro  oonfbrm  to  natural  law  than  the  former  one,  which  he  super- 
sedes ;  or,  in  other  words,  each  time  that  we  seek  to  pvifiMt  positivo 
law  {droit  jio*ili/),  by  that  very  act  we  aeek  to  bring  tt  nearer 
to  natnnl  Uw."  In  ooacludtng,  he  points  Ont  that  human 
viiaknitu  will  always  prevent  tho  complebt)  rcaliMtion  of  this 
abstract  ideal  in  human  li-gislattun.  In  regard  to  thin  I  would 
only  repeat  that  the  natural  law  at  which  tho  legislator  or  jadgo 
aims  cannot  be  realised  apart  (roat  positive  law.  Sucli  natural  law 
is  present  in  every  [iosiliv«  law.  And  so  it  is  the  groHu-i-t  nlisardity 
for  Erikino  to  call  the  right  of  testing  a  natural  Uw.  It  is  as 
much  a  positive  taw  ss  the  law  "  Thoa  shalt  not  steaL"  Hero 
generalisation  of  a  positive  Uw  does  not  make  a  ostunl  law.  The 
blank  sehedale  of  tlio  end  of  a  oonreyancing  act  is  a  poaitivo  Uv 
as  mncb  as  the  oomplatad  deed  fottnded  on  it  We  may  go  IHirthw*  i 
and  say  llal  tlie  thna  preovpU  of  tlie  law — xllnneste  Hvara,"/ 
« nsmineia  bedcn,"  " suini  cuiquo  Lribneru,"  are  also  pomtivBi 
laws,  highly  svbUnwted,  no  donlrt,  but  still  jKMitive  lawa.  And 
suppoea  we  go  fttrtber  and  reduoe  our  three  precepts  td  one,  say 
Kaat's  Cats^oricml  Impersttve — "  Act  so  that  thy  will  may  beooms 
a  nnirofiat  Uw,"  we  are  still  in  tha  region  of  positive  law.    What 
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we  are  seeking  is  one  transcendental  statute  or  law,  which  inclw 
anil  implies  every  concciTahln  positive  law.     Is  this  tranacpndai 
law  not  as  much  out  of  our  reach  as  the  transcendental,  aa^ 
tiuguishcd  irom  the  phenomenal,  universe)    Can  we  know  < 
apart  from  particular  single  individual  duties!  or  law  apart  fi 
particular  positive  laws?    Can  we  have  rights  in  general  v 
having  particular  right*  1     Can  wo  have  a  right  of  property  v 
possessing  anything!     The  metaphysic of  ethics  should   there 
hring  us  to  a  law,  in  the  physical  or  mathematical  sense,  and  not  4 
a  law  in  the  jural  aeiiae.     If  wo  put  our  rt;sult  in  the  form  of  i 
imperative  law,  we  have  gone  a  step  beyond  the  spher 
reason.     We  make  the  law  a  positive  law.i 

f).  On  the  physical  sidu  the  phrases  in  question  now  appro 
Ulpian's   idea — "Jus  naturale   eat,  quod  natura  onii 
flocuit,"  and    we   may  extend    it    to  all   animate  and  inanint 
nature.     This  usage  is  now  admitted  to  lie  undoubtedly  a  D)e(a|d 

7.  The  last  and  certainly  the  host  usage  is  to  define  natuntl  ti 
as  the  science  of  law.'    This  is  the  sense  in  which  Alirens  use* 
words  when  he  says,  "The  philosophy  of  taw,  or  imtural  law,  ii 
science  which  discloses  the  tirat  principles  of  right,  couoeivod  1 
rvasoQ,  and  founded  on  the  nature  of  man,  considered  in  itself  « 
in  its  relations  with  the  univenial  order  of  things."  *    TrendelenlH 
uses  the  words  in  the  same  sense,  but  wisely  leaves  them  on  i 
title-page  and  in  the  preface.     To  att«n]pt  to  put  the  new  v 
I  of  modem  philosophy  into  the  old  bottles  of  the  scholastic  ten 
■|-  "natural  law"  and  "lawa  of  nature,"  can  only  result  in  the 
catastrophe.     The  esp<'riment  is  so  dangerous   that  it  should  1 
avoided.     It  ia  only  by  giving  up  the  use  of  those  words  that  w 
give  anything  like  satisfactory  answers  to  the  qnentions  wliich  >■ 
inUch  occupied  the  schoolmen,*  and  which  still  divide  the  schoollli 
philosophical  jurists.    Is  law  one  or  manyl    Is  it  created  by  Godfl 
men,  or  is  it  prior  to  and  tndepe<iident  of  them  1     Iaw  ia  all  of  tl 
at  once.    The  thought  which  is  at  the  foundation  of  positive  law  | 

>  S«.  Orecs'i  Elhi^  p.  206.; 
*Tho  tratuitinn  from  the  idea 'of  natutal  Uwai  the  mbject  to  the  MMij 
natand.Iaw  atlthe  •dmoo  o(  that  mlijcct  isaaalogDn*  fa>  the  ooaftiiloa  belwi 


■  0»Nn  (b  AtMt  matmrd,  voL  L,  p.  1. 

*  Saa  Tbcmaa  Aiiulau,  Btrmma  Thfilo^f,  Prima  Statitda,  Qnost.  xciv. 
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one,  but  cannot  Yte  concoivod  }>y  itself  as  an  nlnttraiHion.  Evon  for 
the  idea  of  personality  or  lieing  we  must  hav«»  th«»  prior  idoa  of  right. 
Tho  two  sides  an*  inse|)arable.  It  then  iK^conies  an  historical  question 
how  men  l)ecanie  acquaintinl  with  law.  If  it  were  reveah^l  it  must 
necessarily  bo  in  the  form  of  positive  law,  but  tho  positive  law 
necessarily  involves  the  idt*a  of  right.  And  so  at  the  same  timo 
even  man  may  create,  and,  after  all,  only  di*clan*  law,  which  existed 
prior  to  him.  He  will  only  l>e  "thinking  (lods  thoughts  after 
Him." 

I  would  only  obsen'e  further  that,  if  we  work  out  the  ideas  in- 
volved in  the  wonls  "Right,"  "Rights,"  "Natural  Right,"  "Rights 
of  Natun%"  it  will  lie  found  that  they  go  through  variations  corres- 
ponding to  those  above  indicat4il  with  n*ference  to  the  word  "Law;" 
but  tho  subject  is  looked  at  from  the  ]H>int  of  view  of  the  indi- 
viduals subj(^.*t  to  the  law,  inst4*a<l  of  from  that  of  the  state 
enacting  or  rei'ognising  it.' 


'  On  the  subject  here  dtKUieed  reference  msy  he  further  made  to  IVof< 
PbUocke  Bsm^t  m  Jurifprmdemee  ami  JSthic$^  e«ay  ii.     I  have  thought  it  on- 
newiary  to  refer  to  the  phraae  the  V  law  of  nations, **  which  it  ao  intimately 
bound  up  with  the  **  law  of  nature.*'     That  phraae  cicnotuii  what  is  tmly^N 
poettiTe  law,  and  this  anpiiorta  my  contention  that  natural  law,  as  common]/^ 
conceived,  ii  only  a  generalised  positiTe  law. 


B.-NOTE  ON  THE  HISTOllY  OF  SECONDARY  KESPONSIBa 
TOE  SKRVAKTS  IN  SCOTLAND.' 

[  The  uamc    "secondary   reBponBibllity "   was  applied  iu   a  recent 
in  the-  Court  of  Sessiau^  to  the   liability    arisiag  in   casea 

■  vhere  a  person  is  held  to  be  nDHwerable  for  a  wroDg  done  by 
another  person,  thing,  or  animal  belonging  to  bim  or  in  his 
possessiou.  The  chief  exception  down  to  the  year  ISSI,  was 
when  one  servant  injured  another  servant  in  the  same  employ- 
ment OB  liiniBcIf,  under  the  same  master.  The  servants  are 
then  called  "  collaborateurs,"  and  the  doctrioe  in  question  is 
generally  called  "  the  doctrine  of  coUaborateur." 

A  person  may  commit  a  wrong  through  another  in  various 
ways.  The  simplest  ca«e  would  be  like  this : — If  a  person  put 
poison  into  a  cup  of  tea  which  a  servant  haa  put  down  for  a 
moment,  and  ia  about  to  take  to  his  master,  it  is  the  first 
person  and  not  the  servant  who  is  guilty  of  the  crime.  Here 
the  maxim  applies,  Qui  /adl  per  aiium  facU  per  ae.  Again,  if 
a  person  consjiiro  with  a  servant  to  poison  some  person,  both 
are  equally  guilty.  This  is  recognised  every  day  in  the 
doctrine  of  art  and  part  in  Scots  criminal  law.  And  it  is  the 
most  elementary  view  of  the  foundation  of  secondary  respon- 
»bility  for  civil  reparation.  Tliis  ia  the  sole  ground  of  respon- 
sibility mentioDed  by  Erskine  in  his  InttitiUea,  which  were 
published  after  his  death,  in  1773.  He  says — "As  to  the  persons 
liable  to  repair  the  damage,  it  ia  he  who  does  the  wrong  that 
must  rvpair  it;  and  whoever  gives  a  mandate  or  order  for  doing 
it  is  held  as  the  doer,"  and  h«  refers  in  support  of  this  doctrine 
to  L.  169  D.,  d»  tteg.  Jur.  (flO,  IT),  where  Paul  says — "  Is  damanm 
dat,  qui  jnbet  dare  :  ejus  vcro  nuUa  culpa  est,  ciu  parere  neoeaw 


>  8«a  p.  106,  (H/Tci. 
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8B0OSDABT  lUESrOMSmiUTV. 


W«    cwinot    o&dentuiJ    the    nodora    Uw    dd    thu    oabjeot 
without  retbrritig  to  tb«  lUmuui  Uw.     I  mttj  state  that,  u  » 
gviwnul  rule^  bj  that  Uw  oiw  rraemAn  would  neror  be  reapotutU*  ■ 
for  uiotLoT,  imleBa  m  numdat*  were  ^tm  for  tho  oonuniwioo  | 
of  th«  ftot     Bat  the  out*  wu  difftmmt  witb   ■mu,  aUvHt,  mnA- 
boMts.     At  ui  ■lU'lj'   period  ihnr,  n»  doubt,  stood   on   prrolRoljr 
tli»  Hme   loreL     Thajr   won  »11    mancipia — kll   in  manu  of  tbu 
jMlar/rtmi/io*.     Tho    pktor&iDilUa    wu    lUblu    for    thum,    becauao 
thoj  were   in   bis   puMeonoo.     It/    k   Uw  of  Uto  Twolra  TkMm 
It   WM  competent  to   Itim,  wfaon  snod   for   dkougaa,  to  abuidon 
bia  Ron,  alavo,  or  uuoul  to  tho  peraou  suing.     la  otlior  words, 
libi  lUbilitjr  was  limit«d  to  tbo  v»lao  of  tbo  person  or  uunul 
dotag    the   dunatco :    joitl    as    in    ouos    of   ooUimon.    under   tb»  | 
Mordunt  Shipping  Act,  liability  is  limited  to  so  much  per  ton. 
Tbo   advance  of  nviUaation    raised   sons    to   a   higher   leroL     It 
was  not,  howuvcr,  uutti  the  time  of  Juatinian  that  the  old   law 
■a    to    aona    was    repealed.       Under    kia    logiaUtion,    sinoe    the    ' 
paterfiuniliaa  had   no  longer  the  right  to  abandon  bis  son,   b«  ■ 
was  no  longer  liable    for  Mm.     The  peraon   iqjurad  mnat  ano 
the  son,  who  wotUd   ynj   the   dunagea  if  be   had  a  suSdenb 

Another  notcworthj  pcuat  in  the  Roman  law  was  that,  as  tbo 
Buwtcr  waa  liable  for  his  shivc,  it  waa  tbo  master  alone  who  ooold 
reoorer  the  danagoa,  A  dave  bad  no  jMrsowa  in  a  court,  and  thero- 
tan  the  mastor  M«d  for  injury  to  his  property.  The  nuuter  oould 
do  BO  wrong  to  Ua  Mrrtnt,  beoattso  he  wu  limply  a  pincii  of  pro- 
perty, Oenenlly  spe«ldng,  the  Uw  stood  thus  :  (1.)  Them  munt  Im 
panonAl  fonll  in  order  to  crsnt*  liability ;  (X)  Possossiou  of  a  slave, 
or  of  u  RoiiBftl  whiofc  did  danuge  ontated  tiabiliiy,  but  this  might 
Iw  got  rid  of  bjr  Rtrrandering  th«  alave  or  the  animal  to  tho  person 
i^jnrod.  Um  cUof  emeption  to  Umm  rulea  was  that  by  which 
n  poraon  JwlirViting  n  hooae  was  Uablo  for  injury  oauaod  by 
■amathing  baiag  thrown  from  the  window,  even  though  bo  was 
not  awaro  of  It.  This  was  really  a  police  ragulalinn,  and  did 
not  afliect  the  gencnU  law.  But  oTon  hem,  if  a  alavu  wen  tJie 
oolprit    and    Us    mactar    peraonally    ioaooent,    he    ooolJ    ulnde 

*  TW  aeda  el  Tnmot,  BdgiBn  end  Italy  bapo*  liaUIi^  on  fUmOm 
•-  nV  TWHrm  naiillaii  irfth  t^n     See  p.  113^  fnfw^ 


386 


APPENDIX. 


liability  by  Burreniler  of  the  slave.  Another  exception  mttne- 
tiine«  referred  to  is  under  the  edict  "Nauttu,  cauponoo,  Ata."'' 
But,  ax  171|naii  poiitts  out,  this  ia  not  no  much  a  liabili^ 
the  ground  of  delict  as  on  the  groand  of  contract — "  qaod  oajas- 
c|ae  tialvwm  fore  rcceperinL"  Tiic  undortaking  of  custody  implied 
insnranoe,  just  as  t)ie  sending  of  money  in  a  properly  registered, 
letter  now  implies  inaaranee  to  u  curtain  amount  by  the  Post 
Office.  From  vbat  has  been  naid  it  will  bo  nt  once  undersiood 
how  the  Romans  dealt  with  injuries  done  by  one  BCrvuit 
luioUier.  The  liability  of  the  master  was  the  same  as  if  ono 
of  his  horses  had  kicked  or  bitten  another.  He  was  the  onl^ 
one  who  could  claim  damages,  and  if  there  was  a  claim,  it 
extingnished  by  the  "  eonoursu*  d^torw  et  onditori* "  in 
person.* 

Such  «-as  the  law  which  was  to  be  applied  iu  modern 
£nropQ  wh(>n  Blavery  was  abolished,  and  it  is  hardly  surprlaing' 
that  a  blind  devotion  to  the  letter  of  the  Koman  law  sbeold 
have  led  to  results  which  violate  all  our  notions  of  justice,  and 
would  have  shocked  all  the  great  Koman  jurists.  In  onr  l*w, 
aa  a  geweral  nile,  <ru/po  must  be  proved  in  order  to  create 
liability.  If  you  are  bitten  by  a  dog,  you  must  aver  and 
prove  that  the  owner  knew  its  vicitMie  habit,  and  that  he  did 
sot  take  care  of  it.  If  a  pipe  in  n  house  bursts  and  flooda  thv 
house  with  water^  the  tenant  must  prove  negligence  on  tha 
part  of  his  landlord  before  he  cno  obtain  damages.  Aa 
■aid  in  a  reoent  case  in  the  f'ourt  of  Session,  there  is  no  liability 
from  tbo  mm  fact  of  ownership  /mt  m.'  But  the  liability  for 
•erranta  has  gone  in  quite  a  different  direction.  If  we  exan 
the  casM  reported  in  Morrison's  Dicf.ionary  under  tlie  word 
"Reparation,"  sections  lOand  It,  we  shall  find  that  lawyera,  instead 
of  trying  to  obtain  reparation  from  the  party  guilty  of  a  wrong, 
iVequently  sought  out  a  j>erson  who  could  pay  damngM,  and 
then  exerted  tliomseUes  by  tjuibbles  of  all  descnptionB  to  b 

'  See  title  in  Digon  {«,  !>). 

*  The  itnilont  who  b  inbneatod  is  this  subiMrt  shoold  mad  canrfnUy  the 
al&lk  book  of  Uio  Divert. 

■  Be*  MoBat  &  Co.  d,  r*rk  (1ST7),  5  lUttlo,  13.  Thu  cub  ihowt  a 
dhsfpaiot  of  opinion  ia  th«  Court,  but  «v*a  tlio  Lord  Jiutioe-Ckrk.  wlia 
ms  in  tlM  mlaarity,  doM  sot  attack  UabUi^  lo  wmrt  uwaenUp. 
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him  witbin  tho  powar  of  thv  \mw,  Tho  aarty  aam  M  \>obti  to 
»  ■trosg  pmampttoB  of  sotkaritjr  oo  tlw  put  of  th«  tnaator. 
Via  b«gi&  by  noticutg  «  m>^  pnauipliaB  i^ubbI  him  bat  it 
wMm  bMomw  kn  ftlMuIitU  prmtnmfli»  Jwria  H  4*  jnn  wbloh  hn 
i»  not  aJlowcd  to  redarguaL 

Th*  dootriua  of  oollftbor«b*ar  u  aud  lo  ham  been  fmpart«)  front 
EngUiul,  if  not  from  Aauvioft.  Tbv  law  fnlring  a  tnaatar  liable  for 
bia  aarvant  ia  Mttlpd  in  BaglaBd  by  a  \otat  anita  oSAmeUaaa,  btf^s- 
ning  in  (||»  time  of  Chartaa  It.  and  anding  ia  IWO,  wheD  the  bw 
waa  finally  aettlcd.'  In  Uiia  way  th«  law  is  only  about  two 
bimdrad  yean  old.  While  tba  law  waa  brinj^  raaturad  aa  betw«e& 
Uiird  lautiea  and  tho  nastor,  it  did  not  oooar  to  any  an«  to  bring 
aa  action  by  a  aerrant  for  a  wnnig  dona  by  a  fellow-aarrant  until 
1937,  and  the  firu  attempt  waa  obecked  in  tbe  oaae  of  PrmHtg  v. 
ybwfai-.'  Tlie  law  waa  not  made  than  for  the  firat  titoe.  Chief 
Bana  Polloek  aaid  ia  a  later  caae  Utat  ke  alwaya  au  ttndentood  the 
law.  It  ia  pctfcetly  obriona  that  white  then  waa  any  doabt  of  the 
mailer'a  liaUUly  bi  third  parties  it  would  hara  been  madneaa  la  a 
aemnt  to  ana  for  danagaa,  and  thia  will  aceoont  for  no  attempt 
appearing  in  the  booka  prior  to  Primdvy  and  FonoU^t  caaa.  Since 
tint  date  the  attempt  Waa  frequently  made  to  fix  UaUJity  on 
tho  matter  for  a  wrong  done  by  one  aarvant  to  hia  fallow  aarrant, 
bat  the  attempta  were  alwaya  oaanccKaafal  anltaa  tbo  aerrant 
i^jorad  waa  in  the  poaitioB  of  a  atnuiger  to  the  maatar. 

In  Beotlnod,  aa  will  be  found  in  the  old  caaae  in  Morriaon'i 
DietkiBaiy,  to  whtcb  I  have  raferrvd,  there  were  aeveral  attempts 
to  faaten  oo  oae  pctaon  reaponaibUJty  for  another,  %.g.,  huabanda 
fbr  wirea^  ownera  for  tenanta,  Ac^  ^*  But  Ibnre  ia  one  apeeially 
intataatiag  (oaa  in  l(85-.SiUaU  r.  £«fy  Aotjftt;  11.  13.978, 
where  Dr.  Bibbald  aned  Lady  Roayth  for  daotage  done  to  hia 
hooae,  which  had  bean  borned  by  the  aegUgeiiee  of  bar  aarraaL 
The  (nae  waa  debated  in  preoeaee  of  tho  wbide  eoort  oa  aeoonnt  of 
lie  novelty,  bat  no  deciaion  waa  given.  It  ia,  howerer,  erident  from 
FouBtainhall'a  rofiort,  giran  by  Hornaon,  that  that  eminent  judge 


*  Bm  tho  ParUaewauty  Bafwrt  a 
■SILaadW.  L 
•Sm  IWe 


nbjMt,  1ST7. 
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ftud  lawyer  was  of  opuiton  that  the  Kotnan  Invr,  which  was  large 
quoted,  did  not  ajiply  in  a  mudern  Cbrislian  state,  in  which  alnTery 
was  not  recogniatHl.  It  is  evident  from  tliia  case,  then,  that  t]»e  Uw 
waa  not  fixed  in  ICe6,  nor  was  it  well  Battled  till  within  the  last 
liftj  ytMn,  In  1822  we  find  a  case,  Fraeer  v.  Jjujdv/i  aiul  MotUyonicritt 
I  tihaw,  25S,  where  the  purauor,  a  child  four  years  of  aye,  wna  run 
over  by  a  oai'l  belongiug  to  Duulop,  but  whluh  was  under  the  charge 
c£  lloutgomerie.  'i'ho  Loi-d  Ordinary  (GillicB)  found  tho  acUua 
relevitut  against  the  seryant,  but  reported  it  to  the  Court  as  againat 
the  maaUir.  This  shows  clearly  that  the  law  was  not  firmly  settled 
in  liS;;2.  The  Court,  however,  ht-ld  that  the  action  was  relevant 
against  the  master.  It  was  of  course  possible  that  he  might  have 
been  personally  negligent,  for  example,  by  employing  a  negligent 
and  inounipetent  servant.'  In  the  same  voiuine  of  Shaw's  Beporto, 
p.  367,  we  tiud  another  case  which  shows  the  logical  chaiiicter  of 
the  Scotch  mind.  Ii  is  IValdic  v.  The  Duke  of  Kosdtwgli.  In  accord- 
■ucc  with  tho  tendency  of  the  cases,  the  Sherili'  in  the  inferior 
Court  decided  against  Ur.  Watdie  for  a  breach  of  interdict,  com- 
milted  by  his  servants  in  his  absence  and  without  his  knowledge. 
Xhough  ihifl  was  rvolly  a  ciiuinal  olfence,  tUe  Liord  Oi'dinaiy 
(Pitnuily)  adhered  to  tliu  EJherill''s  judgment.  But  the  Inner  House 
pirlen'ed  justtce  to  logic  for  uuce,  alCeii'd  the  judgmont  by  a 
majority,  and  assokbuud  Waldie.  In  iS^ti,  another  caso  of  a  ohild 
being  run  over  by  a  uiu*t  occurred,  and  the  question  was  argued  at 
full  leugth.^  Tlie  Lord  Urdi^ury  again  rejiorted  lUo  case,  but  the 
live  judges  were  uuiiuimoua.  The  grounds  of  liability  are  interesting. 
ixirU  lilenlec  seems  to  put  it  ou  the  ground  that  the  cart  weu  the  pro- 
perty ot  the  defender,  a  pruiuiple  which,  as  weha\'e  seen,  has  roouutty 
beeu  repudiated  by  the  Court.  Lord  Alloway  x>artly  confounded 
the  caao  wiUt  one  of  vuutracL  lioid  I'itmilly  went  on  the  cases, 
and  was  thus  ihc  only  weiuU^i-  of  the  Court  who  gHve  a  sound 
reason  for  bis  judgment.  He  bad  gone  wrong  iu  Waldiea  caso  by 
BO  doing,  but  It  was  the  vulj  jioasible  way  out  of  tho  difficulty. 
Lord  itobertsuu  and  tho  Lord  J  untico- Cleric  seemed  ta  make  out 
icgligeuue  ou  the  pait  of  the  master. 


*  llie  gononl  gruund  of  UaUUty  put  by  Lord  huxt  is  kccpini;  "  outra(;oaiia 
111  jH^iiUutuua  BcrtauU  or  IxMUt^  " — liui.  i.  U.  &. 

*  Uiurd  D.  lUuiilioB,  i  &  TK). 
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Tlio    bttnr  ooneliided    hia  ramftrlci  hy  hoping  thkt   the  dod^omJ 
"  wanid  liwil  to  much  ^ml«r  Mution  un  the  pturt  of  ownon  of  cuU  1 
Atid   carriiiiiea   in   tlie  cboioe  of  tlionw   to   wliom   tbcj   mtrustod  1 
tlirm.'      It  in  iiil^Ttivtiuf;  to  look    nt   the   nutlinritio*  (|UotMl,  for   I 
not  ona  of  thi-m  Ixwra  out  the  Ikw  drdncod  from  thnm.     Et 
hUdj  M  I83(i,  iu  a  awe  where  n  nrnmivn  *»»  injnrod  by  tho  care- 
lMni«M  of  B  mnn  who  kejit  a  brid^u,  two  nmiiinut  Uwyon  like  Ur. 
Hope,  tht'n  Deui  of  Fkraltjr,  nftcrward*  I^nrd  JuKtico-OWk,  nnd 
Hr.  Morn  took  the  troable  to  prove  thNt  the  wrrvuit  yns  gmoraJIf  j 
atroful  Mid  atouly.      In  charging  tho  jarj,  I»rd  Prendmt  Hop*  I 
renMrkod  th*t  tho  liability  of  the  niut«r  fnr  tho  aorvuit  wu  Bimpl/  ■ 
•muiumI.' 

Tbia  aoriw  of  dwimons  all  prooeedod  on  tho  grotind  tltat  thai 
tnodero  aemot  took  the  pkc«  of  an  ancient  alave,  and  thoy,  in  1 
tut,  ignored  tho  chan|[s  that  had  U-en  made  in  th«  condition  of  «  I 
atmnt  bj  Chriatianity  and  drtlLiAtiiin.    Thej  ignored  tho  dignity  | 
of  tb>  penon  bj  tanking  aervmnt*  with  mttle  and  things.     They 
Hen  not  even  put  on  the  huuo  \ovtA  a«  domnsticntod  animals,  for 
whiclt  a  maatcT  ia  not  linblr  unim  hr  has  knowledge  of  their  nature. 
They  wore  trv*ti-d  *■  being  animals /nw  no/wnrl     Such  a  rulo 
wsld  nat  have  stood  for  a  momrot  nnlms  there  had  been  supposed  to 
exist  an  r<|uitT  in  making  thv  mantpr,  who,  it  was  tacitly  assiimed, 
drew  the  wAoU  profit  iToin  his  servant's  work,  reoomponse  third 
partioa  who  wcrv  injured  by  his  opcrrations.     Thno  equitable  ooa- 
ndeistions,  hardly  spor-ioas  if  they  had  htra  examined,  bnt  "nailed" 
vith  a  t«xt  of  "•rriplntr,"  fnr  tho  Riblo  an<l  the  Corjnu  Jttri*  Civi/i»  ' 
ocrvpiod  in  mrn's  minda  vtrrj  much  Ui«  ]io«ition  of  the  I'ope  and 
the  Emperor  in  thp  politiotl  world,  aiifficod  to  carry  conviction  to 
most  men,  and  hare  nused  tlio  principlo  under  oonaidet*lion  almost 
to  the  dignity  of  a  "  law  of  natnra." 

Dat  tho  dignity  of  th*  pnnon  was  shown  in  another  way.  ' 
A  srrrant  may  be  injond,  and  the  damagea,  which  wer«  formerly  I 
|Siyable  to  bis  rnaslnr,  mmt  nov  be  ptud  to  himsptf,  for  the 
wroDg  is  now  done  to  kim  and  not  to  his  niast«r.  This  is  all 
^ifeotly  clear,  it  the  wmog-doer  is  a  Irve  pmon  and  can  makn 
reparatioD,  and  irven  uador  tha  new  role  which  wo  hare  Iwvn  oos- 
aideriog,  if  the  wroAg-docr  wvni  a  aervanl  hia  maatar  would  be  li 
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Ilut  if  one  servianl  injared  another  in  tlio  same  employment,  lfl^^| 
WM  aniler  the  sanie  master,  quid  juris  i  If  Uie  Court  gave  dam^aa 
it  wfiH  bocAnse  the  one  serrant  was  a  freeman  and  the  other  a  ekre — 
a  mere  thing,  an  animaL  If  they  refiise<l  damages  the  general 
rule  must  be  wrong.  Tliu  Court  took  the  tirst  alternative,  and  with 
that  love  of  logie  which  had  mude  Lurd  Pitmilljr  give  dninagos 
against  a  master  for  a  servant's  crime,  they  found  the  master  liable, 
]  am  unable  to  find  &  caao  in  our  books  earlier  than  1839  where  %}iia 
was  done.  But  in  Sword  v.  Cunteron  (183!l),  1  D.,  493,  it  wm 
aHsnmed  that  the  master  was  liable  and  the  JcfendeTS  did  not  dispute 
iL  This  state  of  the  law  was  most  illogically  logical.  If  the  m»st«r 
was  liable  for  his  servant,  the  master  was  the  only  ene  who  coald 
claim  damages.  The  two  claims  were  thus  extinguisheU  wlieu  one 
servant  injured  a  fetlow-aervitnt.  It  is  a  mistake  to  say  that  lb 
was  ever  in  law  in  Buotland,  that  »  master  was  bound  to  make 
reparation  to  a  servant  who  was  injured  by  a  fellow-serTanC  If 
this  was  really  decided- in  .iiixird'*  case,  it  was  a  blunder  committed 
by  the  agents  and  counsel,  if  not  by  the  judges,  and  jfersovored  in. 
until  it  waa  corrected  in  1S5$,  by  the  House  of  Lords  in  thu  well- 
known  Bartousbill  cases,  where  it  was  laid  down  broadly  that  k 
master  is  not  liable  to  a  servant  who  ia  injured  by  thu  negUgenoa 
of  a  iellow-eerrant.  These  csiiea  itloskrate  hew  great  an  inlluenoo 
the  bur  has  on  the  develupmeiut  of  the  law,  for  the  n-edit  of  these 
judgments  is  due  tf>  the  eminent  lawyer  who  advised  the  appeals, 
and  who  has  siniH)  so  long  adorned  the  bench  of  the  Supr«m» 
Court  in  Scotland. 

The  only  unfortunate  circnmat&nce  was  that  this  rule  of  "  coll^ 
I  boratcur"  waa  made  an  excr|itioD  to  the  general  rule.  It  8«amcU 
w  if  it  was  an  exception  mnde  against  the  working-claasea,  and 
hence  the  agitation  which  has  boon  so  far  sucoeasful  tu  giva 
the  working-oloasea  the  beneSt  of  the  injustice  while  it  lasla, 
lu  1877  a  Committee  of  the  Uouso  of  Commons  took  evideuea 
on  the  subject,  and  made  a  report  pruposiug  to  alter  the  law 
when;  large  companies  were  conci'rned,  or  where  u  muU-r  delcgnltsd 
his  authority.  Two  English  judges  were  oxaminLsl  before  this 
Committee,  and  both  concurred  in  thinking  that  the  rule  making 
a  master  liable  for  hiii  servant  ia  an  unjust  aae,  but  that  il  had  Loo 
■trong  a  hold  on  the  popular  mind  by  custom  to  be  altered  now. 
lu  the  Scotch  Courts  the   tendency  curtainir  was  to  extend  thn 
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cxooption  of  ooUkboimhHir  u  (ax  u  poaulilc,  nad  »a  ilestn^  Utf. 
ii^DBtiatt  of  Uio  rule  bjr  the  exwpUaujL  In  lliia  Btnta  o£  Uiu  Uw  U)» 
agitAtioo  bf  wnrking-men'i  chmnifuoiu  otuttioDwl,  not  tu  Iwvo  th* 
peraoiulit/  uiil  <lij(iuty  uf  the  wurkiny-iiuui  oouiploU'ly  nispcctw^ 
but  tu  b«vo  tbo  i^jiutioe  uf  ■eoondsij  rufNaubilitf,  logioalljr  iir 
Ukigu»lljr,  cxtanilod  io  u  to  giro  tbo  voridng-cluu"  thu  full 
betwfit  nf  it.  AnoUutr  ship  wooJd  girw  k  cardMi  urruit  oompou- 
akdoa  for  injuring  hinualt 

Tbe  Emplofvts*  Lufaili^  Act  ot  IS60  was  pur*  in  eoQae- 
qumon  of  tUa  tgitatioB.  TliU  Act  cnatod  «  luUulity  of  the 
naBtor  fWM  cr  lUieto  in  oertun  cim»  mad  to  k  liuutad  ftmoanL 
Tbe  mbmni  oompmniiMti  which  kto  appuvnt  on  tho  Cuxi  of 
thfl  Act,  aoil  thv  limitalioD  of  Iho  lutbilitjr  abould  Buroly  oonvinott 
U  tlial  the  Act  od  ita  praamt  bans  ia  quite  unjUMt.  It  would 
lum  boon  moch  tnora  aatia&ctor;  tu  prariilo  that  uverj  oontnot 
ot  wtnim  abaU  inpl;  »  caotnct  of  inanmnee  uu  the  part  of 
(1m  TBMkr  towatda  faia  aomuit  or  hte  repreaeDtativoa.  It  would 
then  have  been  ponible  for  him  to  rKCuver  for  iajurioa  Jano 
to  binunlf.  If  not  done  wilfully.  Thu  nuwter  would  inaura  with  an 
Aoddent  Inmnnee  Oompanj,  and  rvtaitt  the  piviniamit  frum  tlir 
MTTUit'a  <ngai.>  Thu  prawnt  Act  has  ilreadj  muaed  mom 
litigation  than  it  ia  worth. 

1  majr  remaf^  to  paaeing,  that  if  the  tiabililj'  in  auoh 
had  boon  n^janled  ao  an  iaipti«d  oUlgatlon  of  indaninity  or 
insnran«i),  iartead  of  b«itg  looked  at  u  a  aort  of  oonatractiTfl 
colpabilitf ,  the  qaeatMuui  dannMiid  in  ra^  oaioa  aa  Th*  Jttrmf 
Dodt  TnuUm  v.  tftUa,*  and  Vir^m  r.  Tk4  AUoa  Poliet  CimmU 
mtmtn,'  and  tbo  aarliar  eaae  of  FimBaltr  r.  Dunean,  could  hanllj 
hftva  ariaML  The  tnannkikao  of  tbo  public  againit  acodenta  woold 
Iban  bare  b««a  a  h^ttuaale  part  of  the  delsndar^  baainaw. 
A(  all  OTantangTCat  part  of  the  diSoiltjr  ofaoch  caaea  would  have 
bMnaroUed. 

Ob  the  general  <|aeallon,  the  ooljr  ehange,  if  I  might  bo  allowed 
it  one,  whleh  wonM  do  jnndce  to  all,  would  be  to  make  the 


I 
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master  in  all  cases  responsible,  unless  he  proved  he  was  personally 
innocent.  This  would  substitute  a  simple  for  an  absolute  presump- 
tion against  him.  This  would  secure  at  once  the  freedom  of  the 
public  from  the  negligence  of  a  servant,  and  at  the  same  time 
avoid  as  far  as  possible  doing  injustice  to  the  master.  But 
perhaps,  even  here  the  extension  of  the  principle  of  insurance 
against  injuries  to  third  parties  would  afford  a  satisfactory- 
practical  solution  of  the  difficiilty.  An  employer,  whose  servants 
are  likely  to  injure  third  parties,  might  then  insure  himself 
against  all  risk,  and  the  premiums  being  a  charge  on  the  business 
would  ultimately  &11  on  the  public. 


<\  -NOTE  AS  T()  THE  HISTORY  OF  IPSO  JURE  INVESTITl'RE  IN 

sa)TLANn.» 

It  was  formerly  lield  by  onr  law  that  no  jm)j)erty  wa«  tranamittod 
by  Riiccession  iinleas  the  succewior  aninio  e(  /acta  took  (lossoaaioii. 
Tlie  |H>s80fision  might  bo  conatnictive,  but  still  there  must  be 
some  act  a*  prof meter,  such  as  ser\'ice  or  confirmation — some  adiiio 
hereiKtatU — bt»fort»  it  could  be  naid  that  the  |>erHon  had  become 
proprietor  with  an  animta  Mi  habctuli  The  idea  was  similar  to 
that  prevailing  in  the  law  of  sale,  that  the  contract  merely  gives  a 
title,  and  tliat  the  title  is  "  completed  '*  by  deliv<*ry,  actual  or  con- 
structive. The  change  in  Scotland  was  intr«)duce<l  very  gradually 
and  extends  over  a  |H'riod  of  about  2CK)  years.  The  first  innovation 
was  in  1G90.  In  that  year  an  act  was  |)asse<l  (cap.  20)  whereby 
8|)ecial  assignations  granted  by  the  deceased,  though  unintimated, 
wore  made  valid  to  carry  the  full  right  without  confirmation.  In 
other  words,  the  state,  instead  of  recognising  such  assignations  in 
detail,  recognised  them  all  by  anticijuition  en  Uor,  In  172'J,  in 
Gonlon's  case  (Morr.  Diet.,  14.384)  it  was  decided  that  speciid 
legacies  fell  under  the  statute  of  IGOO,  and  that  they  vested  without 
confirmation.  The  next  change  was  in  1 823,  by  the  Act  4  George  IV., 
cap.  98,  which  provided,  tliat  if  any  ]>ersons  who  would  have 
8ucct»eded  to  mo\'able  property  of  an  inteMafe  died  before  con- 
firmation, the  right  should  transmit  to  their  representatives.  Thus 
t/100  jurt  investiture  was  the  whole  rule  as  to  movables. 

The  changes  as  to  heritable  projierty  have  l>een  somewhat 
ditferent.  Prior  to  the  passing  of  the  Act,  1G95,  cap.  24,  an  heir 
might  Huccecd  to  an  estate  and  sell  it,  but,  if  his  title  was  not 
compli*t(\  the  purchaser  would  have  no  claim  against  his  heir 
who  made  up  a  title  ]Muiiiing  over  his  immediate  ancestor.  This 
was  partially  remiHiie<l  by  the  Act  juHt  referred  to,  which  pro\dded 
that  if  an  heir  were  three  years  in  poHsesriiuu  of  an  cHtate  without 

'  See  p.  2C3,  •tf/'m. 
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having  completed  a  title,  it  should  be  liable  for  his  debts.  More* 
over,  in  1850,  an  Act  was  passed  (13  Vict.,  cap.  13),^  by  which  it 
was  provided  that  when  once  a  title  was  recorded  in  favour  of 
a  body  of  trustees  for  such  an  institution  as  a  church  or  school, 
their  successors  should  not  require  to  make  up  a  title.  The 
title  simply  flowed  into  the  persons  of  their  duly  elected  suc- 
cessors. Again,  in  18G8,  it  was  provided  by  the  Titles  to  Land 
Consolidation  (Scotland)  Act  (§  46),  that  a  decree  of  service  should 
vest  a  title  equivalent  to  a  conveyance  by  the  deceased  ancestor  in 
fftvour  of  his  heir.  But  it  was  not  till  1874  that  the  complete 
change  was  made.  The  Conveyancing  Act  of  that  year  made 
heritable  property  vest  immediately  on  the  death  of  a  predecessor, 
adopting  to  its  full  extent  the  maxim  7tiortufi8  sasit  vivum.  Prior 
to  this  at  common  law  a  mortis  causa  conveyance  of  land  vested  a 
right  as  a  general  rule  on  the  death  of  the  testator ;  but  this  was 
in  consequence  of  the  form  of  the  deed,  viz.,  a  de  preseivti  con* 
veyance  under  reservation  of  liferent.  And  no  question  appears 
ever  to  have  been  raised  as  to  the  eficct  of  the  20th  section  of  the- 
Titles*  Act  of  1808  on  vesting,  l^j  that  enactment  it  may  be 
assumed  tliat  the  decision  in  Gordon's  case  as  to  movables,  above 
referred  to,  was  simply  extended  to  horitiige.  When  may  we  expect 
ipso  jure  investiture  to  result  from  the  mure  contract  of  sale  ? 

^  ThiB  Act  is  repealed,  but  the  provision  18  embodied  in  the  Titles  to  Land 
Act,  1868,  §26. 


1).-N0TE  AS  TO  THE  IlKLATIOX  OK  l^VW  AND  HISTORY.* 

The  intimate  n^lation  of  Inw  aiul  hiHtory  is  gonorally  reoo^iMMl. 
In  constitiitioiiAl  and  itiUTDatioiial  law  the  cases  with  which  we 
(i4*al  aro  g(*noriilly  ^'at  historical  (*veiitrt.  Thus,  tho  transfarenoe 
of  th(*  crown  fn>ni  Harold  U*  William  of  Normandy,  the  signing  of 
Magna  i'liart.'),  the  summoning;  of  Simon  di*  Montfort*8  Parliament, 
the  exo<nttion  of  Charlies  tho  Fimt,  the  Ivevolution  settlement,  the 
Wilkes  and  the  Bradlaiigh  agitations  an*  matter  of  history,  bat  to 
the  oonstitutional  lawvtn*  thev  an*  nii*n*lv  **  cases,"  He  alistracts 
more  or  less  consciously,  and  with  greater  or  Ii^s  success  the  purely 
lif(/al  as|HH*ts  of  thest«  events,  anil  contines  his  attention  to  these 
aspects,  or  in  other  wonls,  he  classitieH  the  events  under  certain 
legal  categories.  And  so  in  international  law,  the  wars  of  Francis 
the  First  and  Charh'S  the  Fifth,  the  wars  of  the  Ft*cnch  lie  volution, 
European  inter^'entions  in  Turkey  ami  Gnnrci*,  the  affair  of  the 
Trent,  tht*  Alaliama  Arbitration,  are  all  hiKtorical  events  in  the 
ordinary  sens^* ;  but  to  the  publicist  who  alwtracts  their  legal  points, 
thc*y  an*  nien*ly  *' cases."  It  is  thus  obvious  on  the  sarftvce  that  it 
is  im|Mjssil»le  t4»  study  constitutional  or  inU^rnational  law  without  a 
previous  knowltslge  of  history,  which  supplies  the  facts  of  tho  cases 
with  which  the  student  deals. 

Wlien  we  deal  with  s|HHnal  se|»arate  doctrines  it  is  not  diificult 
to  tract*  a  progress  ;  but  serious  difficulty  arises  when  we  attempt 
to  trace  an  organic  development  in  the  whole  body  of  law,  and  not 
niendy  in  individual  laws.  The  cases  ap|>oar  to  arise  without  a 
ctmn€*otion  much  closer  than  that  which  we  find  in  any  odd  volume 
of  law  n*|K)rts,  or  of  the  statutes  at  large.  The  cases  A.  v.  B.,  C.  v. 
/>.,  A*,  v.  y,,  and  so  on  throughout  the  alpliabet,  are  entirely  un- 
connect4*d.  The  chaotic  arrang(*meut  of  our  statutes  is  fre(|uent 
matter  of  omiment.  In  on**  volume  a  money  act  is  followed  by  one 
as  to  buriiils,  and  that  by  one  as  to  the  Privy  Council,  and  that 
again  by  two   Irish   Acts,  and  so  forth.      If,  howevi-r,  we  put  our- 

'  lU»4l  to  Uiv  Tubhc  Law  Chus,  as  an  introductory  loctore,  2nd  Nov.,  1883. 
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solves  to  the  trouble  of  inveBtigation,  we  should  find  that  the  o 
rent  volume  of  law  reports  reflects  with  considerable  accuracy  i 
social  condition  of  the  [leople,  oi*  ratber  of  the  propertied  c 
this  particular  date  ;  naA  tbiit  th  e  statutes  at  large  indicate  genen 
the  principal  topics  which  from  time  to  lime  exerciae  the  publio 
mind.  But  to  the  ordinary  practising  lawyer  wlio  is  in  search  of 
a  precedent,  for  a  ease  presented  to  him,  this  connection  of  law  and 
history  presents  few  attractions.  In  discussing  a  case  he  may  be 
compelled  to  discover  the  history  of  a  particular  law,  just  as  lie  uiny 
try  to  discover  the  etymology  of  a  word,  in  order  to  apply  it,  or  per- 
haps to  show  that  it  does  not  apply.  But  the  ijueation  arises,  Ib 
t  here  nothing  more  than  this  external  connection  of  law  and  history  t 
Is  there  uo  ori/anic  connection  between  them  7  Tliia  is  a  question 
of  paramount  importance,  and  ileaervea  more  than  n  mere  pasung 
notice.  It  is  at  present  attmctiiig  much  attention,  and  the  answers 
recently  given  by  two  high  authorities  may  be  quoted. 

Thus,  Professor  Holland,  of  Oxford,  in  reviewing  Mr.  Hoaaek'a 
HUtory  of  the  Law  of  yali/ma,  says,'  "  II  est  fort  douteux,  aeloa 
Qona,  (joe  te  droit  international  putssc  Mre  traits  dans  I'ordro  his- 
torique.  NotiB  no  sommes  done  nullement  siiqtris  que  M.  Hosack 
u'ait  pas  pu  r^soudre  un  probl^me  pout  £tre  insoluble." 

Again,  Mr.  Justice  Stephen,  in  his  ffisCoty  qf  the  Criminal  Law? 
Bays,  "  The  law  of  England  as  a  whole,  or  even  the  criminal  law  as 
a  whole,  can  scarcely  be  said  to  have  a  hUtoiy.  There  is  no  such 
series  of  continuous  connected  changes  in  the  whole  system  aa  thft 
use  of  the  word  '  history'  implies.  Each  particular  part  of  the 
law,  however,  has  been  the  subject  of  such  changes.  The  law  as  to 
perjury  and  the  definition  of  the  crime  of  murder,  have  each  a  his- 
tory of  their  ow:i,  but  the  criminal  law,  regiurded  as  a  whole,  is  like 
B  building  the  parts  of  which  have  been  erected  at  ditTerent  times, 
in  diflerrnt  styles,  and  for  difpRrent  purposes.  Eadi  part  baa  a 
history  which  begins  at  its  foundation,  and  ends  when  it  I'eRcbes  ibi 
present  ahapo,  but  the  whole  hoa  no  history,  for  it  lias  no  i 

Each  of  these  statements  involves  a  deliberate  abandonment  o 
problem  to  bo  soIve<L     That  the  views  hero  exprensed  ar 
and  entirely  unsound  cannot  for  an  instant  be  donbtod.     I'rofeil 


'  fl/Tne  iff-  Droit  /nUntalioHol,  Tol.  i 


.,  ^  196. 


LAW  AND  HISTORY. 


3971 


Holland  paU  Ibrwud  bis  aUtemnnt  with  ftviilsnt  baaiuttoo,  Kod  I 
aoeina  lUtipoaed  to  «xciue  the  nniloabtrd  fjulur«  of  tht^  work  nadar  I 
review.  PurliBp*  the  Ixnt  ecuinipnt  on  hm  ■tAtfiRirnt  ia  tu  nlkow  boir  ] 
tbn  fimhlum  can  bo  Holvnl.  MTilb  Uiia  riow  I  iib^l  ulTcr  a  aulutbn  \ 
at  tbeandof  tbiNiiotc  And  if  w«  turn  tu  tb«  pri'&uw  of  Mr.  Justlco  I 
Ktepbcn'a  work,  wn  Kbkll  too  tbkt  kflor  he  bad  fiutshpd  bis  tuk  h« 
uw  niguM  nf  unity  which  were  oat  «|>|wn>nt  b^fortT  be  commeuoed. 

I  hnvD  quoted  the  vi«wi  of  two  l»«ryan.     I  muj  now  nfer  to  tb» 
opinion  of  aa  biatorifta.     l%e  8onttt»b  Univi-ntty  CiiuimiuioDera, 
in  187S,  dokit  with  th*  aabject,  and  rcoommondi'd,  anonjiit  other 
things  tho  ntkbliihrnool  of  «  ohur  of  bintory  in  Uin  Faculty  of  I 
Arta  in  (ilaagow,  with  a  prori»o  that  tha  |trar«iiw)r  Nliould  treat  alao  I 
oooatitulional  law,  while  thojr  propoaod  to  separate  the  pmfiaiaonibip  I 
of  hiatoiy  from  that  of  eotutitatJoaal  law  in  Kilinburgb.     Altbau)[h 
ha  did  not  diaaont,  Mr.  J.  A.  Froudo,  who  waa  one  uf  tbo  Curomia- 
donara,  tbottght  tho  mbject  of  aafliciiint  importance  to  demand  aomo 
special  rafimaoo,  and  in  a  not«  appvnded  to  the  nport  be  gave  aorne 
■uggcations  for  the  L«w  and  Ifiatorjr  Uchool  in  oar  Univenities. 

Mt.  Froudcaajs:  "  The  Profeaaor  ahoold  direct  the  atudentalwaya 
to  original  authoriUea.     He  rauat  not  let  them  oonteat  tbemacdvoa 
vttb  the  aU««t  modam  writara.    Through  watAupwaiy  writing* 
only  he  can  be  introdoeed  into  the  inner  life  of  p 
viotioQ    where   the  interest  and   the    inatraetireneu   really  liat  J 
It  may  be  objected  that  truatworthy  cootumporary  writings  art  I 
tiot  to  be  found  except  at  intvmia     For  our  knowlr^lgr  of  Soot-  I 
kod,  aa  of  moat    other    Karop«an    Donntrira  in  rarty  timea,  ws  4 
dopcnd  chiefly  on  nonka  and  poots,  who  arc   noithcT  of  tbcra   , 
putiuolariy  nliablsk     fiat    they  are  not  oar  nntiro  dep«ndei 
la  the  itatntaa  of  the  Seottiali   l^rliamont  we  have  a  noord  of  , 
aaothar  Id&d  growing  ateadily,    grncration    alWr  ffeutfiation,  la 
which  the  erolotioa  of  the  national  life  oaa  be  diati&etly  tnoed—  1 
a  aori  of  bony  skeleton  npoo  «hi«b  fleab  and  blood  and  oolonr  ! 
can  be  hud  oa  froia  other  aathorltiea,  with  a  oeruiuty  that  the 
true  proportiDDS  ar«  etlU  pnaerred.    The  law  and  hiatorv  achools 
are  eoaibinBA     The  two  MbJeetB  can  be  caLrrted  on  together  and 
will  Butaaily  iUustiate  one  another." 

He  then  iUnatimtea  at  length  tho  propovd  mode  of  prixwdure, 
and  eomehidaa  thoa : — 

"Hm  adv«ntans  of  Qneen  Maty,  the  scoaMion  ef  i 
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Sixth,  tlie  growth  of  the  kirk,  the  straggles  between  the  crown  and 
the  new  spiritnal  authority  which  succeeded  the  Catliolio  GUurob, 
the  Uniou  of  the  Crowns,  the  fierce  battle  which  Scotland  hud 
to  Gght  for  ita  freedom,  the  final  union  of  the  kingdotnii — all  uiui 
be  traced  in  the  aami'  |)Bges.  The  history  of  these  evt-nta  as  thtTo 
written  or  implied  controls  tiie  ikorrativo  of  partisaiis,  and  exhibits 
in  authentic  force,  with  an  nutliority  continuoualy  contemporary 
the  motiTes  and  pasaiona  which  influenced  opjioaing  fitotions. 
Historians  from  the  nature  of  things  describe  things  from  their 
own  point  of  view.  They  ilLttribute  tlio  lights  and  sliadows 
according  to  their  preconceptions.  The  result  may  be  an  inter' 
rating  book,  but  it  oontaina  not  the  truth,  but  the  truth  ms  it 
represents  itself  to  the  historian's  mind.  In  tlie  statute-book,  so 
Ear  aa  it  gooa,  we  have  the  minds  of  the  actors  themselves,  luid 
that  is  the  Qefircst  approach  to  reality  attMn&ble  in  historical 
studies." 

What  might  he  done  in  this  direction  bad  previously  been  very 
well  shown  by  the  late  Professor  Cosmo  Innes  in  his  SijoUuh  L«jfal 
Anliquitieg.  Nor  does  that  writer  confine  himself  to  the  statuton, 
but  draws  bis  inforenoes  &om  charters,  records  of  courts,  and 
other  aimilar  souroes.  With  all  deference  to  such  an  authority 
aa  Mr.  Froude,  I  would  observe  (1)  that  he  ia  here  illustntdng 
tho  study  of  Iiistflry  through  law,  and  it  is  therefore  (juite  * 
mistake  to  speak  of  the  proposed  oombtnatioti  as  a  school  of  lav 
and  history,  for  it  is  a  tichoiil  of  history  alone,  and  one  which  is 
only  partiiilly  true  to  nature;  and  (2)  the  relatioa  of  law  to 
history  is  exBgg<?niti.-d.  lu  investigating  liistory  we  must  not 
neglect  law,  but  as  little  should  we  neglect  politics,  litenUurt^ 
arl^  agriculture,  trade,  mnnufacturing  industries,  and  all  the 
elements  which  go  to  make  up  the  sum  total  of  a  nation's  life. 
In  some  nations  legislative  activity  may  have  almost  diaap{ieared. 
Have  they  therefore  no  history  t  In  tlie  very  pxsjnple  given  by 
Hr.  Fronde  we  find  trustworthy  guides  as  to  the  condition  of  our 
fiwelathws  in  other  directions  than  the  Soots  Acta.  As  au 
example  I  need  only  nieutiou  burgh  accounts,  minutes,  and  publio 
aeoounta  of  expenditure.  8nch  documents  aa  the  reports  of  tho 
Venetian  ambassador*  ara  lamiliar  to  all  bistorioal  students.  Mr. 
Buckle  has  found  ample  material  fur  historical  purpuaes  in  otil 
aerniona.     Hr.  Uotley  has  eoustracted  hts  valuable  histories  almost 
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vhoUf  from  prirttto  and  dajilaaKlis  oontpondtaioc.     Do  Tooqo^  I 
ville  Mid  Taine  hare  wriUsn  Uw  hiMar^  of  tba  Pranch  Rerolutkn  I 
fttini  the  reporti  fd  gonnuBcnl  olle«&    Dvmant  oomtBsaeed  hi*  I 
gmit  coUootioB  of  tntttiea  tar  Ibe  banett  of  httt4]ruiUL     It  ia  the  I 
obriooa  duty  of  the  hiatarical  rtodmt  to  oonvot  wtntftinpontj  J 
historice  by  what  hnrycn  oall  noi  wiAmot,  or  arigiiial  doon*  1 
OMiitmy  cvjdenec    It  it  a  laattar  of  ^nvrjAxj  proeednre  with  th«  \ 
pnctiaing  lawyer  to  aearch  far  doevmenbuy  eridMMe^  and  with  it 
to  correct  iDiatiikM  in  the  oral  eridoaoe  aririag  fmni  prejadico  or 
nfgligpDoa.      ThU   i«   the   >atn   aad    rahataikM   of   Mr.    Proads'a 
■iiggeetian,  bat  thia  b  not  what  we  mean  when  wo  ijieak  of  the 
hifltorical  study  of  law. 

This  vay  be  ngaidMl  from  two  jMuite  of  «iow,  exlermU  or 
imienmt.  in  ttie  extenml  hrntory  of  law  we  find  the  apqiHooa  tD 
time  of  the  Farioaa  bodies  of  pnritiTs  law,  aod  anunj^e  them  in 
dtoBological  order.  We  ascertain  the  rarioiii  causes  which  hare 
•Aated  the  chang«e  in  the  doetnoes.  It  may  be  the  effeot  of  rue, 
oKmate,  geofraphioal  poaitioa.  fore«Kn  oonqneet,  eotij^tioa,  reU- 
giOM  or  IsteUeetual  rariral,  manubcturaa,  trade,  amnMineiits,  and 
a  Ihotmai  other  this^^  It  ta  almeel  iianepesury  te  iUtuittat« 
thk.  Om  or  two  fiunifiar  uuitplM  will  snKea  Tbiu  the  quHtioa 
why  law  and  oqtti^  wore  nevv  pnotically  disLinicniihnd  io 
SeoUand,  and  why  they  aahdatod  ao  loag  side  hy  kLIb  in  England, 
ean  only  be  answered  by  a  earefo]  examination  of  the  histories  of 
the  two  natioaa.  The  friendly  iDteroounw  bntwoen  Scotland  and  f 
tho  Oontinent,  and  tho  einlaiB  which  foriDerly  prevailed  to  a  grnal  * 
•xtant  among  onr  lawyvm  of  raeorting  to  Fianoe  and  Holhuii]  for 
their  legal  odoeatieii,  haa  made  the  Boman  law  almoit  a  liring 
qratam  with  m ;  wUla  tho  hatrsd  of  the  liVeneh,  and  gr-nerally  the 
faanUr  cxehirivaawa  of  oar  aaathsni  neigfabovca  tended  to  axolttda 
that  same  syataaL  Again,  the  differont  direetion  tafcaa  hj  tha 
law  of  divone  Uk  tike  two  eoontrisa  can  oiUy  be  ozpUised  by  nfa>- 
aace  to  thsir  nll^OM  MMory.  And  laMly,  in  tho  dapartmaat  of 
BOiirtlatiMal  lav,  tlw  modarm  aoiMtitatioBa  of  nd>  itaka  aa 
RoUaad,  Be^iwn,  Fraaai^  Spain,  nd  Eagtaad,  oaa  only  ha 
oxpUaed  by  a  carelnl  atody  of  thair  luatory.  and  a  jnat  appreeia. 
tioB  of  tha  race  of  tnan  with  whom  we  are  dealing,  and  their  gro- 
gnphiesl  poaitioo.  The  same  remark  appUos  to  Uie  United  States 
of  Aaaika.    Why  did  the  North  Aght  for  the  Union  T 
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tho  South  figlit  for  Blaveiy  I  The  oonBtitational  law  of  the  XJtA 
StftteB  is  uiimtelliglble  apart  from  tho  history,  political  aud  religi 
of  the  races  which  inliabit  that  coiitinent.  And  finally,  the  effeotft 
tif  apparently  accidental  events  cannot  he  omitted — the  Norman, 
conquest  and  English  land-tenure  ;  tho  French  wars  of  the  Edvards 
and  the  increasing  influence  of  [larliaraent  in  England,  aimultane- 
onaly  with  its  ilei»y  in  France ;  the  matrimonial  aSaira  of  Hemy 
VIII.  and  the  Reformation ;  ttie  flirtations  of  Elizabeth  and  tho 
vara  which  followed  the  Reformation ;  the  weakness  of  Charles  IT, 
and  Junies  II.,  and  the  strength  of  will  of  William  of  Orange  and 
the  Revolution  ;  the  Ikct  of  the  first  two  Georges  being  foreigners 
and  the  third  one  an  Englishman,  and  the  consolidation  of  the- 
power  of  Parliament ;  the  invention  of  steam-printing  and  parliamen- 
tary rejKirts — -these  are  merely  a  specimen  of  cases  where  our  con- 
Btitutional  law  can  only  be  exjilained  by  referring  to  contempor&ry 
hiotory. 

It  is  unfortunate  that  oouatitutional  law  and  history  are  w> 
expressly  associated  in  our  academic  course,  as  if  constitutional 
law  could  be  profitably  taught  apart  from  history,  and  as  if  there 
was  any  special  relation  between  law  and  history  in  this  special 
case.  And  it  is  still  more  unfortunate  that  Mr.  Froude  should  have 
given  the  sanction  of  his  name  to  the  perpetuation  of  such  a  mistaka. 
I  have  more  than  onco  in  tlie  foregoing  lectures  referred  to  the 
importance  of  the  history  of  Roman  law,  but  in  private  law  we 
have  advanced  much  since  the  days  of  Trebonian.  New  contraota 
— insurance — factory — ^joint-etoctt  eompaniea — bills  of  exchange — 
modem  maritime  law— certainly  illustrate  history,  but  their 
existence  cannot  bo  explained  unless  we  have  a  knowledge  of 
the  events  which  have  taken  place,  and  which  have  given  rise  to 
such  legal  institutions.  Sir  lleniy  Maine's  works  and  the  lectursa 
of  Mr,  Holmes,  junior,  are  examples  of  how  law  and  history 
should  be  oombined.  International  law  is  also,  as  we  have  seoD, 
gasontially  historical,  and  hence  in  some  univorsities  international 
law  and  history  ai«  associated  in  one  professorship.  But  in  all  theso 
cosei  we  must  obaerve  the  history  is  subordinate  to  the  law,  and  wa 
explain  the  law  through  the  history. 

But  once  mure,  wo  may  titudy  the  internal  development  of  legal 
ideas.  We  may  aay  that  the  external  history  is  the  history  of 
positive    law ;    the    internal    history  is    the    history   of  natan 
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Uw.  In  the  latter  we  trace  the  idea  of  right  from  the  first 
glimmeringH  of  consciousness  to  the  full  light  of  the  present  day. 
In  each  system  and  each  succession  of  systems  wo  can  see  the 
idea  of  penionaiity  ex()anding,  and  wo  can  trace  the  growth  of 
the  family  and  the  state,  and  the  community  of  nations.  This  is 
the  peculiar  value  of  the  study  of  Roman  law.  We  can  trace  its 
rise,  progn^sH, and  decay,and  its  rojuvenescc»uce  in  the  Dutch,  French, 
tvermau,  Italian,  and  Scottish  systems.  In  the  lioman  law  we  see 
the  individual  struggling  for  **}K'rsonal  "  freedom.  It  is  the  history 
(»f  tho  Irgul  idi':i  of  (H«rson.  In  <iur  own  constitutional  history 
we  tind  another  example  of  the  same.  Hero  it  is  the  person 
domandiug  tii-st  freedom,  an  i  thru  citi^uiship.  It  has  In^n  said 
that  we  do  not  as  yet  know  wht>ther  count itutiouAlism  or  tho 
prognrsa  of  democracy  isi  a  pn>ceH^  of  urgauisation  or  of  dis- 
integmtioii.  The  fju:t  ap(N\ird  to  be  that  it  is  both.  An  exclusive 
study  of  the  history  of  muuioipil  and  constitutional  law  might 
lead  U3  to  imagiue  that  individualism  was  gradually  destroying 
society,  but  such  a  notion  would  l>e  corrected  by  a  sound  historical 
study  of  international  law,  whero  we  see  tho  perfection  of  the 
idea  of  the  state  in  tho  community  of  nations.  Such  a  study 
would  convince  us  that  tho  apparent  disintegration  is  merely  a 
preparation  for  a  higher  organisation.  Aci^>rdingly  in  a  thoroughly 
cn[uip|KHi  faculty  i»f  law,  the  two  great  divisions  of  private  and 
public  law — including  in  the  latter  term  l>oth  constitutional  and 
international  Liw,  bhuuld  be  treated  historically. 

The  confusitiu  here  indicatcil  ap{>ears  to  be  c:iU8od  by  tho  fact, 
tlmt  the  word  **  History  **  has  come  to  bo  applied  specially  to 
"Political  History.'*  It  is  imiH)Hsible  to  underst^ind  law  without 
roferencu  to  that  hL»tury  ;  and  it  is  as  impossibU*  to  understand 
that  history  without  r<.fi-rcnce  to  law.  But  the  two  subjects  nrv 
distinct,  and  there  is  no  ditliculty  in  distinguishing  them.  It  is 
as  errunious  to  gUMip  law  and  history  exclusively,  as  it  would 
lie  to  group  it-Iigiun  and  hL^tory,  commerct^  and  histor}*,  science 
and  history,  liti-ratun.'  and  liistory,  or  agriculture  and  history.  A 
completi*  history  of  a  nation  should  embrace?  all  the  elements  of 
ita  pr^^rt  -^r  .iii-I  liiiii^'. 

If    wf    niak'-    this   correction    on   Mr.   Fronde's  huggestiou,  tho 

remaininu'  p'iiits  ni.i\    be  Cdidially  approved  of,  except   his  sneer 

at  the  philoftuphy  of  hihlory.     If  wo  had  no  pLiloiophy  of  lustor)', 
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we  slioxild  te  compellod  to  upprove  of  scheines  which  describo 
progress  merely  by  centuries,  and  cinsaify  man  merely  by  nation* 
ftlity.'  It  is  to  bo  hoped  we  have  aeen  the  last  of  such  histories,  I 
^roiild  therefore  suggest  that  a  professor  of  liistory  (1)  should 
presuppose  a  general  iknowledgc  of  historical  facts  on  the  part 
of  his  stud  outs,  and  should  lecture  on  the  philosophy  of 
history.  Any  theory- — even  an  erroneous  one — ia  Ijetter  tliUi 
none.  Great  progress  has  been  made  in  physics  on  hypotheses, 
which  Bubse<{nent  investigation  has  shows  to  bo  utterly  untenable, 
t.ff.,  the  corpuscular  theories  of  heat  and  light.  Without  some 
guiding  principle  history  becomes  a  mere  coUeotiou  of  facts  like  n 
Japanese  picture,  witli  the  smallest  and  most  distant  objects  on 
the  same  scale  and  tlie  same  plane  as  the  greatest  and  nearest. 
To  the  ordinary  historical  student  no  one  element  must  be 
exaggerated ;  but,  when  lie  comes  to  specialise  and  ap]dy  his 
historical  knowledge  to  theology,  law,  or  literature,  he  will  be 
able  to  estimate  the  effects  of  the  other  forces  on  the  particular 
one  which  he  has  abstracted  for  special  study.*  (2)  The  next 
duty  of  the  professor  should  be  to  direct  the  student  as  to  methods 
of  historical  investigation,  the  weighing  of  historical  evidence,  and 
the  balancing  of  authorities.  This  department  would  correspond 
to  the  laboratory  work  in  the  physical,  chemical,  and  other  clanei^ 
and  the  excursions  which  are  found  so  instructive  to  students 
in  botany  and  gi^ology.  We  should  then  find  a  use  for  the 
volumes  of  stati>papcrs  and  hluo-Iiooks  which  now  cncnmhcr  our 
library  shelves  as  iihcIchs  lumber.  And  (3)  lastly,  the  professor 
might  direct  the  student  as  to  the  principal  sources  of  iuforraatioo 
for  the  history  of  particular  epochs  and  nations,  very  much  in  the 
stylo  adopted  by  Messrs.  (lardiner  and  Mullinger  in  their  irt31 
known  and  valuable  "lutroduotion  to  the  study  of  >g"g>i«l> 
iiistorj-," 

When  a  law  student  thus  prejiared  came  to  the  study  of 
ocinstitutional  law,  the  professor  of  thut  suhject  might  iMlitra 
on  (I)  the  nctaal  preseatly  existing  law  as  to  the  rights  of  the 

'  Sue  Dngald  SlEwiiTt'a  Duinlntion  on  Ih'  fn-f«-j>ii  q/"  UrlaiAgnkal  PMIo- 
tophji.  uul  lUnm'i  Uittoiy  iffJuiii/a-uilrnat,  which  ihow  too  gr«at  a  twdsaqy 
fa)  Uib  •lirwUon. 

'  I'rtifcwur  ^Wloy'n  Erpamioa  t^  Sn^'n'A  U  »  good  ■podnwa  of  what  Wtf 
lie  don*  lot  ill*  phQunphf  ol  biatary  ia  a  popolar  form. 
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crown,  parliiimeiit,  cabinet,  Ac,  &c,;  (2)  the  ]>hilo8ophical  idcaa 
implied  in  those  institutionH,  in  Komi*  sucli  manner  as  those  have 
lKH»n  explainiMl  in  tlie  ft>rcgoing  lectures  ;  and  (3)  the  history  of  the 
law,  showing  how  the  ideas  have  developed,  whence  they  have 
arisen,  and  how  thi'y  have  been  atrf»ct€Hl  by  the  other  elements  of 
national  i»rogn»88. 

The  subject  of  international  law  should  bo  dealt  with  in  precisely 
the  same  manner.  To  illustrate  how  the  subjcnrt  may  be  treated,  I 
may  give,  in  etMiclusion,  a  short  skf^tch  of  the  leading  features  of 
the  history  of  international  law,  as  I  am  in  the  habit  of  treating  it 
in  my  lecturfs  on  that  subject,  forming  the  second  ]K)rtion  of  thu 
coui*so  of  Public  I^w  in  this  university. 

What  we  liave  t4>  trace  is  the  process  by  which  mankind  l)ecam(f 
divided  into  a  number  of  groui)s  called  states;  and  at  the  same 
time  became  an  organised  unity  under  tlte  domain  of  law.  We 
must  ])ass  over  the  prehistoric  stage  as  discussed  by  Sir  John 
Lubbock,  Mr.  Tyler,  Mr.  Morgan,  Mr.  Bagehot,  and  others — a  stage 
)f  almost  unconscious  subjection  to  physical  law. 

At  the  first  dawn  of  history  we  find  mankind  divideil  into  groups 
of  triln'S  i»r  families.  These  were  liound  together  by  religious  ties; 
and  if  the  families  or  tribes  had  intercounM*  with  each  other,  it  was 
through  common  rt*ligious  rites,  or  mutual  rites,  which  implied  a 
higher  lH)iid  than  their  particular  religions.  In  a  great  measure  per- 
sonal safety  whs  unknown  outside  of  the  sjiecial  group. 

In  India  we  tind  a  larger  group  of  stat4fs,  l>ound  together  by 
religion,  and  strictly  se|>arated  from  the  rest  of  the  world.  If, 
as  Profi^Msor  l^aurent  thinks,  caste  bad  its  origin  in  conquest,  then 
this  was  an  advance  towanls  recognising  the  value  of  the  individual 
lift;.  Ihit  here  international  law  of  a  limited  description  pre- 
vailetl  tritfiin  the  peninsula,  while  foreigners  wert»  rankc*<l  below 
the  most  «lfu'r:ided  easi«%  aloni;  with  worms  and  reptil«»s.  In  like 
niaiiiirr  it  ap|HMrs  iliat  a  syst««m  of  true  internatiouftl  law  tlourishcHl 
in  China  )>«*fore  the  Christian  era. 

In  KiTvpi  wr  hiivf  a  st«*p  in  advance*.  Th«*  different  cinsses 
art'  no  loiii^er  at  riot  casira,  and  the*  division  in  now  into  friTmen 
aiid  bondmen.  Ctre^ce  advances  still  further,  for  tiiste  dis- 
ap|>ears  altogetlifr.  Men  ant  now  divided  into  Oreeks  and 
Barbarians.  The  Homeric  conception  of  liumanity  is  like  that  of 
the  world  it  inluibita.    We  have  a  small  circle  of  Greeks  and  other 
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liuman    beings   snrroiinded    by   savages    and    inhuman    monst 
outside  of  humanity,  like  tbe  Cyclops  and  the  LiestrygoniaQS.  I 

There  ia  an  Indian  woi-ld,  an  Egyptian  world,  a  Greek  worf 
a  Chinese  world,  all  isolated  and  separate.  Meanwhile  tbe 
great  military  empires  have  been  attempting  to  weld  the 
known  world  into  a  pliysical  unity.  The  maritime  nations — the 
Phceniciaua  and  Carthaginians, — are  doing  the  sarne  in  another 
■way,  and  by  their  explorations  are  adding  to  our  knowledge  of  th« 
earth ;  and  beneath  all,  family  custoius  and  general  trade  are 
laying  the  foundations  of  our  modern  municipal  and  luercantiJe  law. 
In  Palestine  we  have  the  Jews  developing  the  religious  idea 
for  modern  Christianity ;  and  possessing  a  rude  idea  of  a  state, 
after  the  unification  of  the  kingdom  under  David,  and  after- 
wards a  kind  of  intei-national  law  in  the  relations  of  tbe  northern 
and  the  aouthem  kingdom  after  the  revolt  of  Jeroboam.  And, 
lastly,  when  we  come  to  the  period  of  the  Maccabees,  with  their 
extradition  treaties  with  Rome,  and  treaties  of  neutrality  defining 
contraband  goods,  the  atmosphere  is  completely  modernised. 

lb  the  Roman  empire  thass  eleiuenta  all  culminated.  We<  have 
personal  fi'ecdom  and  rights  of  citizenship  extended  to  all  but 
slaves.  The  world  is  absorbed  into  one  immense  unity.  In  soma 
tez.ts  of  the  Digest  we  6nd  reference  to  states  which  ai-e  frit 
hostile,  and  neutral ;  but  there  is  no  true  international  law. 

The  breaking  up  of  the  Empire  into  east  and  west,  and  i 
liMB  of  the  Italian  republics  and  other  free  towns  give  rise  ti 
international  law.  The  law  is  externally  represented  b] 
Emperor  or  the  Pope.  Europe,  after  the  breaking  up  of  the  ei 
of  Charles  the  Great  ia  one  atato-system.  Christendom  is  ) 
the  unity,  of  which  Christ's  vicar  on  earth  is  the  head,  and  i 
crusaders  give  a  practical  dii'ection  to  this  Idea,  while  on  the  thee 
tical  side,  ata  later  date,  it  is  worked  out  by  the  Spanish  and^ut^ 
jurists.  They  divide  mankind  into  (1)  believers,  (2)  infidels  a 
heretics,  and  (3)  heathens.  International  law,  which  is  tacitly  d 
espi-esaly  assumed  to  he  the  private  civil  law  of  Rome,  applie 
lirsL  Towards  tlie  second  war  is  the  normal  and  proper  attitude;  a; 
as  to  the  third,  if  they  do  not  at  once  accept  the  Gospel  wbei 
wai'  is  ju8ti6ahl(i.  This  is  exactly  the  old  Greek  division,  beliei 
being  put  for  Hellenes,  infidels  and  heretics  being  equivalent  1 
harharianG,  and  the  heathen  being  outside  monsters. 
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Tlie  R«formiition  wrought  an  immenso  change  in  those  ideas. 
I'rotestants  could  not  renounce  commerce  with  Papists,  aod  so 
the  idea  of  Christendom  was  at  once  raised  to  a  higher  level. 
Jt  is  interesting  to  watch  how  the  orthodoxy  of  Grotius 
yields  under  the  influence  of  external  pressure,  and  how  he 
allows  treaties  between  Christiana  and  heathens,  if  the  former 
are  Dutch  and  the  object  is  to  oppose  Spuin.  The  peace 
of  Westphalia  closed  a  century  of  war.  It  put  Protestants  - 
and  Catholics  on  the  same  basis  in  the  community  of  European 
atfttea  j  and  hence,  it  has  been  justly  regarded  as  the  foundation  of 
modem  international  law.  It  was  no  longer  religion,  as  then  under- 
stood, but  law  which  is  as  to  regulate  the  relations  of  states,  and  we 
now  commence  to  hear  of  the  idea  of  "  the  balftnce  of  power.'' 

There  was  one  important  element  to  which  I  have  not  referred, 
and  that  was  the  introduction  of  Feudalism.  As  a  result  of  this 
institution,  the  state  was  regai-ded  as  the  jjroperty  of  the  monarch. 
The  law  of  succeBsion  applied  as  in  property,  and  hence,  by  succes- 
eion,  purchase,  gift,  theft,  and  otherwise  states  or  estates  were 
liecoming  consolidated.  Sut  the  establishment  of  Swiss  independ- 
ence, the  rerolt  in  the  Netherlands,  and  the  revolutions  in  England 
and  America  gave  a  rude  shock  to  such  a  notion.  In  the  centiirv 
and  a-half  between  the  peace  of  Westphalia  and  the  French 
Kevolution,  this  iden  of  pi-o[ierty  in  the  state  was  at  the  root  of  thti 
wars  of  Louis  XIV.  and  Frederick  the  Great.  The  French 
Revolution  i-eaiHrmed  the  lessons  which  had  been  so  often 
taught  before,  but  had  fallen  on  deaf  eara.  It  was  a  trutli  "  cUd 
in  Hell-fire,  since  men  would  have  it  so."  We  here  see  for  the  first 
time  a  crusade  for  a  political  idea  and  not  for  religion. 

The  Revolution  ran  into  the  empire  of  Napoleon,  which  was 
caricature  of  the  ancien  ri;iime.    If  Louia  Capet,  James  Stewart,  u 
Philip  of  Hapsburg,  could  traffic  in  states  and  their  inhabitAn 
who  could  say  that  it  was  wrong  for  Napoleon  Buouaparta  to  At 
also)   But  the  attempt  to  revive  the  empire  of  Karl  der  Gnmseii 
person  of  a  Frenchman,  was  1,000  years  behind  date.     The  pr 
of  humanity  could  not  be  solved  by  arbitrarily  dividing  tlie 
among  the  relatives   of   a  Corsican  adventurer,   and    phf 
uniting  them  under  hia  suzerainty.     The  tyrant  was  overth 
liy  a  coalition  between  the  oppressed  peoples  and   their  fc 
proprietors,  and  the  Congreaa  of  Vienna  tried   to  patch  up 
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ancien  regime.     It   was    an    expiring   struggle.     We  have  since 
\  heard  no  more  of  tlie  rights  of  kings  and  princes,  except  in  the 

paper    protests    of    petty    Italian    dukes    and    such    potentates. 

Belgium,  Greece,  Germany,  Italy,  Koumania,  Scrvia,  Montenegro, 

1  all  point   to   another  principle — the  spirit   of   nationality.     The 

j  Congress  of  Vienna  tried  to  solder  up  the  claims  of  princes  and 

!  rulers.      The    Congress    of   Berlin   discussed    only  questions    of 

nationality.     A  state  is  now  a  free  union  of  free  men.     And  these 
I  htates  are  now  united  by  law.     It  is  significant  to  note  that  the 

J  disgraceful  squabbles  among  ambassador  as  to  precedence  were  put 

an  end  to  at  tlio  ( 'ongress  of  Vienna.     The  kings  were  no  longer 
the  states. 

The  balance  of  power  which  was  intended,  and  failed,  to  keep 
the  conterminous  proprietors  within  specific  bounds,  was  spas- 
modically revived  by  the  Bussian  war,  but  it  has  now  dis- 
appeared from  practical  politics.  The  idea  of  law  has  given 
rise  to  the  coiicei-t  of  Europe,  and  the  ])ractico,  still  somewhat 
unsettled,  of  authorising  one  power  to  carry  out  the  decision 
of  the  whole.  In  this  society  of  nations  are  now  included 
American  and  Asiatic  States,  and  though  we  still  divide  men  into 
civilised,  seiui-civilised,  and  uncivilised,  these  distinctions  will  no 
doubt  ;,'nidually  disappear.  It  is  a  more  human(;  division  than  the 
Greek  or  the  Meditrval  one  ;  but  in  international  intercourse,  a 
tremendous  responsibility  is  thrown  on  civilised  states  to  see  that 
their  conduct  towards  their  inferior  nei^']ibuui*s  is  regulated  by 
j  justice  and  morality,  and  not  by  cupidity  and  selfishness. 

It  is  beyoml  my  i)resent  purpose  to  discuss  the  efl'ect  of  those 
J  ideas   on   the    special    doctrines    of    international    law.      I    have 

I  already  indicated  the  revolution  which  has  taken  place  in  our  ideas 

of  war,  and  particularly,  in  our  ideas  of  neutmlity,  and  it  may  be 
Kuflicient  to  note  in  addition,  that  nin»'-lenths  of  what  is  called 
internati<»nal  law  in  the  books,  is  law  c»t  procedure  and  forms — 
adjective  law  including  laws  of  war,  neutmlity,  eontrabrand, 
blockade,  treaties,  ainbassjidoi*s,  itc.  It  is  Proless(»r  Lorimer's 
great  merit  as  a  publicist  that  he  has  reminded  lawyers  that  there 
i**  an  idea  of  right  underlying  those  forms — a  substantive  law, 
which  thev  are  intended  to  enforce. 

Parallel  to  and  simultaneously  with  this  chan^'e  In  the  idea  of  the 
litate  and  of  the  relations  between  states,  we  have  the  progress 
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formerly  noticeii  in  private  and  mereantilo  law,  caiiBod  by  the  inven- 
tion of  the  compaHH  and  steam  navigation  ;  and,  aH  a  necoa«sary 
result,  the  doctrinrn  of  j>rivate  international  law. 

But,  whilt»  wi*  an^  tracing;  th«'  luMtory  of  the  legal  idea  of  pei*sou 
in  munieifKil  law,  and  the  tN»rn«K]ionding  idea  uf  citiztMi  in  constitu- 
tional law  which  unites  the  individuals  into  a  state,  and  also  the 
prolonji;ation   of  thin  prociiis  in  international   law — the  "jwrson" 
living  rise  to  ]>rivate  international  law,  and  public  law  making  the 
individual  a   lUfinW^r  (»f  a   Wiirld  stnte  —we  must  also   trace   thf» 
history  of  thi*  individual  st:iti*s  which  nt>w  form  this  world-syst^Mu. 
Wo  must  answtT  tin*  ipit'stion   why   Kn;^laiid  and  not  Ireland  or 
Scotland   Invamf    the  Kuidinix  i>ow«'r  in  the  HritiHh    islands.     We 
have  to  show  how  (Jaul  lH*ejime   Fniiio*  and  not  lUirgundy.     W» 
must  explain  how  Hu'^sia  roi^r  and  I'oland  fell.     We  must  tract*  the 
union  external  and  physir.il.  of  the  small  kin:^doms  in  the  S|niuiMh 
peninsula;  the  di^^MpinMnince  of  the  small  (terman  principalities  and 
ecidesiastit.':\l  powtTs.  and  their  ab•^••rpt ion  into  Prussia  and  Austria; 
the  division  and   subse(|uent  union  of    Italy,  and  such   changca. 
For  this  purfxise,  trt*aties  and  (»ther  le^al  documents  form  a  veritable 
quarry  of  infunuatit>n  ;  but  this  ia  not  the  history  of  law.     It  ia  the 
history  of  an  organic  self-conscious  unity  which  is  the  subject  of 
law,  and  ori^inat<*s  law  in  and  by  the  procfss  of  livin;^  and  gnawing. 
These  t'xternal  chanvje^  have  l»een  brou^lit  alK)ut  by  associations  of 
niot\   n*lii;ion,  and   ;;eoj:n\phical  (Hi?^ition  ;  by  great  inventions,  — 
gun-powder,  bayoTU'ts.  rifhHl  guns,  breech-loaders,  iron-clad  8hi|»fiy 
heavy  artillery,  steam,  eh»ctriciiy  ;  and  by  great  preachers,  statics- 
men,    soldiers,   and   Ki\il«>rs.     This  history    of    the  states   actually 
existinjLT.  is  a  necessiiry  tNunplement  to  the  history  of  the  legal  ideas 
which  have  Ikm^u  growing  up  along  with  them. 

Law  in  this  way  supplies  to  some  extent  the  place  of  a  philo- 
sophy of  histor}* :  but  legal  ideas  are  not  the  only  ones  involved  in 
the  growth  and  history  of  humanity,  and  if  we  wouhl  undorstaod 
fully  what  i>  ct>m]»rehended  in  civilisation,  we  must  treat  in  the 
same  way  tin*  history  of  n^ligion,  morals,  scienct*,  art,  practical 
industrv,  and  CiunmiTce.  Hut  as  lawvers  we  must  rest  etmtent  if  wo 
can  contribute  our  share  to  the  solution  of  the  (piestion  : — What  in 
the  end  of  llumanitv  t 
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(1744);  De  Oiliciis  Hominis  et  CiN-is  (1673);  the  same, 
cum  notis  Diirboyracii,  Lugd.  Bat.  (17C9) ;  Le  Droit  de  la 
nature  et  des  g<*ns,  translated  from  the  Latin  of  Samuel 
Pufendorf,  by  Jean  Barboyrac,  Amsterdam  (1706) ;  new 
edition  (1771),  '2  vols.;  translated  into  English,  with 
Barbeyrac's  notes,  by  Basil  Kennott,  London  (1729);  Des 
devoirs  de  Tliomme  et  du  citoyen,  Amsterdam  (1707); 
new  edition,  Paris  (1830). 

Richard  Cumiieklaxd — De  Legibus  Naturae  Discjuisitio  Philo- 
sophica,  London,  1C7-;  ti*anslated  into  Englisli  by  Towers. 
Dublin  (17'iU).  "Tliis  work  is  jiarticularly  directed  against 
Hobbis,  and  Las  cxcreisi'd  a  groat  influence  on  subsequent 
English  writers*"  ^Ahnns). 

Heisru'II  vox  (.'o('(  L.n — (Irotius  lllustratus,  ifcc,  3  vols.,  published 
by  his  son  (1741-1747;. 

Samuel  vox  (.'orci:.ii — Tractatus  Juris  Gentium ;  De  Principio 
Juris  Natunili.s  unico,  vero  et  adie4uato(lG99). 

T.     RiTHEKFOKTii  —  Institutes     of    Natural     I-aw.      Cambridge 
(17.!>4-175G;. 
"The  following  works  are  specially  direct<?d  against  Pufendorf:^ 

"Aluerti — r.'ompendium  Juris  Natura*  orthodoxa  theologia  con- 
tirmatuni.    Lipsia?  (lG7i*^). 

**  Racuel — Dissertiitiones  de  Juiv  Natura*  et  Gentium  (1676).'* 
^Alirtiisj. 


VI.    TIIK   SCHOOL   or    THOMASIIS. 

Christian    Tiiomasiis-  Fundamenta    Juris    Natura*   et  Gentium 

( 1 6or, ;. 
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Epu.  GcRi[ARD^*Dclinoatio  Juris  Natural U,  sivo  do  PnDcipiis  Jasti 

(1712). 
GuKDLiNC — JuH  Natuni'  vi  Itontiuiii. 
H.  KoEiiLER — JuriB  NaturaliH  ojuHtjUt*  impriiuis  oogt'iitU  £xorcitA- 

tioue«(172«), 
AcTHENWALL — Pn>h»;^om<»na  .liirin  XaturaliK,  and  Juji  Naturaj  (1781). 


VII.  THK  sciiooi.  or  lkihnit/.. 

Lkirxit/ — N(i\]i  .Motiiodiis  dlNcciulii'  (loiM*iul!iM|uo  JuriflprudcDtias, 
1707  ;  (M»si'r\atii>iu»K  do  IVinripio  Juhh  ;  Workn  (tnl.  Datons)^ 
iv.,  j»art  l\ :  Vodvx  Juris  <:fiitiuiii  (with  tw«>  pn'fiiccs),  1693- 
1700. 

Wolff — tins  Niittino  Motlunlfi  Si*i«Mititini  pi*rtnictatuiii,  Lipsia;,  8 
t4>mi  ill  4  ,17 10-17 1^;  Institutionrs  Jurirt  Xjituni»  ot  Gentium, 
Ilahr.  17.'>4.  (Thon*  is  a  Fn-iirh  tniiiKhitiim  of  this  work  by 
Lu/jio,  Ainstonhiiu,  17l*J,  4  voU.)  Vi*rniiiifligc  GtMlanken 
von  d<T  Mt^nschcn  Thun  und  Iju<Ki*n,  172o. 

FoRMKV — iViucipfS  dii  Droit  dc  la  nature  rt  dt'S  >:ens;  cxtractiHl 
from  Woltl's  gri»at  work,  Am8t<*rd:iin.  I7r)8,  3  vols. 

Daries — Institution's  Jurisprudfntin^  N.ituralis,  Jciur.  1740;  7th 
<h1.,  1770. 

NBTTELnLADT — »SyHtt'uiti  Klouiontaris  Jurisprudontia>  Naturalis, 
lliihi*.  17M  :  3nltHl.,  178r). 

Vattel — Ia'  Droit  d«»s  g*Mis.  or  th«»  IVincipIt-s  of  Natural  Law 
ap|>li('d  to  Nations.  Lvydcii,  17'>?^.  "J  vols,  tMlited  by  Royer- 
(*ollurd,  Paris,  ls:r»  ;  thr  last  edition  is  bv  V.  Pradier- 
Fodi'n*.  Paris,  l.'^i).*^  l\  vols.;  Knglish  translation  2  vol&, 
17tiO.  and  bv  Jmoph  Chittv.  IiOn«lon,  18:U. 

Martini  -Do  Ix*gi*  Naturali  Poaitionos.  Vii-nna*,  1704,  Gthcd.,  1779, 
and   Urussi'is,    17^9;    Ijohrlx^gritr  thnt   Natur-,  Staats-,  und 
Vtilkorrechts ;  4  vols.,  1784  and  1787. 

Dk  Ha yn'Eval— Institutions  du  Droit  de  la  nature  ot  don  gens. 
Paris,  180:J. 

J.  (-HR.  Fhieik  Mki^tkk     Ixdirbuoh  d(*s  Naturrechts,  1809. 

HoBPFNKR — Natun-echt  dfr  oinz**Inon  Mmsohon,  dt*r  Gosellachaflen, 
und  dcr  V«»lkor,  17S0.  **Tho  authors  of  tho  last  two  workfi 
h;t\e  already  U'gun  to  pay  attc*ntiou  t4i  the  theory  of  Kant. 
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Among  the  edaetie  'writers  who  oombme  the  doctrina  of  Wol 
with  the  theories  of  Grotius  and  ThomaaiuB,  toay  be  notice 

"BuRLAMAQUi— PrincipoB  de  Droit  naturel,  1747;  Prindpae  d 
Droit  de  la  nature  et  des  gens,  Inst  edition  Iff  M.  Onpii 
Paris,  1820,  G  vols.;  ^i^-ments  du  Droit  Natuvel,  posChomo) 
work,  1775,  several  times  reprinted; 

"  De  Felice — Code  d'humanitC— a  dictionary  of  natui-al  and  ciTi 
justice,  Tverdon,  177*i,  13  vols.,  in  4to"  (Ahrens). 


f^ 


VIII.    SCHOOL  OF   KANT.  ^^ 

IXHAN.  Kant — Orundleguog  eur  Metaphysik  der  Bitten,  1787 
Die  Metaphysik  der  Sitten,  (First  part)  Rochtslehre,  2d(1  ad. 
1798  (Hartenstein,  vol.  viL)  The  same  in  Latin, 
Kontis  Elementa  Metaphysicte  Juris  DoctriniB  Latine  vertil 
L.  Kfunig,  Amstetodami,  1809;"  Principes  mttttphyaiqaes  da 
droit  de  Kant,  translated  from  the  German  by  Tiasot,  Pfttu, 
1837;  translation  of  Jules  Barai,  Paris,  1854.  (Portiom 
of  theae  are  translated  into  English  by  Mr.  J.  W.  8einpl«  is' 
hb  translation,  entitled  "  Kant's  Mct«physic  of  EtbioB.") 

O.  HurxLAND — Lehrsiit£e  des  Naturrechts,  3nd  ed.,  1795. 

Ph.  SctiKALz — Kecht  der  2s'nlur,  17'J5;  Erkliirung  der  Beobto 
^fenschen  und  Biirgera,  17!)8. 

Chb.    Hof-fbader— Naturreebt    iins    dem    Begriffe    des    Redit* 
entwickclt ;  3rd  ed,,  1804. 

K.   K.    HEiDEKBEicn — System   des   Nuturrechte   nach    krituahea 
Principien.    Leipsic,  1795. 

L.  N.  Jacob— Philosophische  Rechtslehre ;  2nd  ed.,  1802. 

A.  Ueluk — Grundlegung  zur  Aletaphygik  der    Hechto  oder  der 

'  positiven  Gesetzgebatig,  1796. 

H.  Stepuani — Grundlinica  der  Rechtxwissensclinft  oder  dcfi  sogo- 
nannten  Nalurrechta,  1797. 

L.  BENDAViD^Versuch  einer  Recht«iehre,  1802. 

J.  Cti.  FB.MEiSTEii~LehrbuchdcsNatiirrocht8, 1800.    Seehcftd  vii. 

H.  Okos — Lehrbuch  der  philosophischen  KeohtfiwijMoiiachaft  odar 
dM  Naturreohta,  1802;  6th  ed.,  1829. 

Cm.  Weiss— Lehrbuch  der  Pbiloauphie  dus  ItochU,  1804. 
JSkillek— Nfttarroeht,  1813. 
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Zaohaeije— -Philoaophifche    RaohUlelire,    oder    Nmtamohi    and 

Staatolehre,   1819;   2nd  «L.   1825.      Vierxig  Biioher   vom 

BUate— Hoiflclbtrg,  1839-1843. 
A.  Bauer— Li>lirbuch  des  NaturrechU,  1808;  3rd  ed.,  1825. 
W.  F.  KRUo^rhilosophischc  R«chUlekre,  1817. 
8.  Beck— L<*hrbiich  doa  NaturrechUt,  1820. 
J.   Haus — Elomenta  I>ootrin»  Philosophicfe  sive  Juria  Nataralia» 

Gandavi,  1824. 
A.  TON  DRosTi:-HrL8iiopp — Ij^'hrbuch  don  Naturrechts,  1831. 
li.  VON  KoTTKCK — Lclirbuoh  des  VeruuuftrtschU  und  der  Staatawia- 

aenschaftvD,  2  vola.  1829. 
Ant.  ViRo2siL  —  E|»it4»ine  Juria  Xaturalis,  Pesthini,  1839. 
M.  BusaART — Elomenta  de  druit  uaturul  privcy  Fribourg  en  Suiaae, 

183G. 
Henri  Joukproy — Catcchiame  de  droit  natureL    Leipaic  and  Paria, 

1841. 
V.  Belimr— PhiloaopLie  du  droit,  2  vola.,  3rd  cd.,  18G9  ;  4th  ed.» 

1881. 
Soria  di  Crisfan — Pkiloaophio  du  droit  publio,  1853. 

IX.   SCHOOL  OP   KRACSE. 

('.  Chr.  Rratsr — Grundlage  dea  Xaturrechts  odor  philoMiphischer 
Gniiiilriaii  <lfa  ld(*aU  doa  Kechta,  lai  voL  1803;  AliriHii  dea 
SystfiiiJi  der  Kt»chtHphiloauphie  oder  dea  Natum^chta,  182«') ; 
Das  Sy Hteiu  der  liecbtaphiloaopbie,  LeipKic,  1873. 

JIciNRUii  AiiKKNS— CourM  de  droit  nutnrel  ou  de  pliilo90|ihie  du 
dri»it ;  7th  (French)  ed.,  LeipBic,  1S75  ;  Cth  (<K'nimn)  ed., 
Vienna,  1S70;  and  traniilat<*d  into  English,  lioston,  l^S.A.7 
l.*^so,  OrganiHohe  Staiitslehn»;  vol.  i.,  ISfil. 

K.  D.  A.  RoFDER— <;rundiuge  dea  Naturrechts,  184C;  2ud  e.l.,  1860. 

J.UIES  I^iKiMKu  Tht*  hihtitutes  of  Law,  E<Iinhurgh,  1872;  (L'nd  ed.), 
l^Sd  ;  ln»tituti-)ft  of  the  Law  of  Nations,  vol.  i.,  E^linburgh, 
liiSX 

X.    LATER   GERMAN   M'lIOOI.S. 

J.  G.  Fi<  in*  <;ninijl.i^«'  ilrs  Xaturrechta  iiacl*  rrii.cii'icn  der 
\Viatfcn:k:harioli.hre,  2  vula.  1792;  2nd  ed.,  171/7. 
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J.  H.  Abicht — KewPB  System  eJnes  ttus  der  Menachheit  entwiokelU 
Naturreclits ;  Korze  Darstelling  des  ^Natur-und  V(>1kerTedl 
zum  Oebrauclie  liei  Voriesungen,  1795.  "The  author  oo 
near  the  doctrine  of  Kraiiae  "  (AhrRns). 

G,    Hdoo — Lehrbucli   iIpb    Natnrreclits  als  finer  PhiJoBophio 
poaitiven  Rechts,  1799;  3rd  ed.,  1820. 

G.  K  ScnvLZE — Leitfaden  der  Entwickclnng  dcr  |>liUosuplusclu 
FTiticipi<?n  dca  biirgerlichen  und  peinlichen  Bechta,  1813. 

F.  BocTEBTTErK — Tlie  Divieion  on  "Nnturrecbt"  in  hJa  *' Lehrfaui 

der  jihilosopbisclien  Wifisenschnften ;"  3nd  ed.,  1820. 

G.  W.  Gerlacb^ — Orundriaa  der  pbilosopbischen  Eechtelohn*,  183 

"  Tbe  laiit  three  writers  have  sought  to  place  natural   Ik 

in  a  more  intimate  relntiou  with  morulity  "  (Ahrens). 
G.  "W.  F.  Heoel — Grundlinien  der  Philoaophie  doa  Bechta,    udi 

Nnturrecbt  nnd  Staatswissenscbaft,  Berlin,  1810. 
Mabeabt— La  PhiloBophie  du  Droit  dc  H^gcl,  Paris,  1869. 
J.    HcTcMisoN   Stiklino — Lectures   on   the   Philosophy   of    L«1 

London,  1873.     This  is  an  outline  of  Hegel's  Naturrecht. 
V.  Ha^Ver — PhiloBopbie  dea  Rechts  und  aeiner  Geechichte,  1861, 
E.  V.  Mot — Gmndlinien  des  Eechta,  vol.  i.,  1864. 
A.  Oeteb — Die  Kechtsiihilosophie  in  Gmnd/iigen,  1803.  ^ 

Albebt  Hehmakk  Post — Das  Natui^estt?  dea  Rechts.     BmoM 

18B7. 
Adolf  Trendelenbcro — Naturrecht  auf  dem  Gninde  der  EthOt 

2nd  e<l.,  Berlin,  1868. 
HKlHBicn  ZcEPFL— Gmndriss  lu  Vorlesungen    iiber   RecbtiBphilt 

Sophie  (Naturrecht),  Berlin,  1878. 

XL    ZMPIRICAL  BCUOOL   (ZOEPFL).! 

TpVEHitEa — Die  letzten  Griinde  von  Stnat,  Recht  und  Stnfi 
philoMphisrh  und  nach  den  R«cliten  der  ancirketmungi 
vUrdigst«ti  Volker  recht shbtorisch  cntwickelt 
1813. 

L.  A.  WjUUfXOaiir.— Die  Rechtsphilosophie  ala  Natoriehre  d« 
Bechts,  Pnntinrg,  1839;  and  Diiloaophin  Juris,  editio  alteni 
Tubingen,  1855. 

'  Tlii*  trhool  nnd  the  fnllowlD^  on*  may  be  couidcmd  to  be  nlillt 
Idetitk*! — Sm  p.  to,  npro. 


be  plillo«iM«q 
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F.  A.  FU'iilLMNO — l^hrbuch  dtm  NaturrochU  odtT  der  philcMK>- 
phischen  Reohtitwi8s<*n8oliaft  mit  vc*rgIoichondcr  Riickncht 
auf  poRitivo  Rechtflbt^timmun^on  ;  2  vols,  I^ipsic,  1809- 
18G3. 

VoLLORAFF — ErRt4»r  Vowucli  i»inor  wiHtu^niichafllichen  IV^gnindung, 
sowolil  d<*r  allgcmoinon  Ktlinologio  wie  auch  der  Staata-und 
R(>chtaphi]o80pluiMlurch  dit*  Ktlinologio  odor  Nationalitat  der 
Viilkcr;  3  vok,  Marbiirp,  iJ^^^-l^oG. 

DiMlTRT  PR  (vLiNKA — Ia  philosophic  dti  droit  on  explication  dcs 
rapiHirtA  sooiaux.     Paris,  1842 ;  3nl  od.»  Parisy  1863. 

HRLFFCRirii  —  l>io  Katoj^orirn  d«*s  Koohta  auf  gcschichtlicher 
Grundlago.    IJerlin.  IS63. 

W.  Arnold— Cultur  uml  ]U'oht«lol)on,    llcrlin,  ISCf). 

Ml.  historical  school. 

Vlco^Seo  head  xviiL 

MoNTE84)riEr — De  TEsprit  des  Imih,  1748  ;  transIatcHl  into  English; 
2  vols.,  London,  1750. 

AsnOKB-YvES  GoflUET— De  roriginc  des  lois,  «kc.,  1758;  (6th  ed.), 
Paris,  1820. 

Friedrk  n  Carl  von  Savigxy — Cfcschicht4«  diMi  romiKchon  Rechts  im 
MitU-lalter,  Heidon>erg,  1815-1829 ;  Vom  Reruf  unsercr  Zeit 
fiir  Gefictzj^i*bung  und  Rechts wissi^nschaft,  Heidelberg,  1814; 
(tranidHt^Hl  for  privatt*  circulation  by  Abraham  Haywartl, 
and  ]inutetl  by  I^ittlewood  «lr  Co.,  01«i  Railey,  I^mdon). 

GusTAvrs  II TOO — l^'hrbuch  der  Geschichte  des  riimischcu  Rechts. 
Ikrlin,  1S2»>— See  head  x. 

Sir  IIexky  Simnkk  Maine — Ancient  I^w,  Tx^ndon,  ISHl,  7th  ed., 
1880;  Villap*  Communities  in  tin-  Kjwt  and  We.st,  London, 
1871.  4th  111.,  1881  ;  The  early  History  of  Institutions, 
L<>ndon,  1^71  ;  Dissertations  <*n  nrly  Ijiw  and  (^ustom, 
l^.ndon,  18S3. 

Lerminiek  (\»iirH  d'hintoin;  den  Iri^iHlatifms  coni]»arees,  1837; 
lntnNlu«nion  L^i^n-nili'  k  riiistoin*  du  Droit,  2nd  eil.,  1835  ; 
Influ«'no'  d«*  la  [ihilosophie  du  xviii'  si^cle  sur  la  h'^slation  et 
la  AOi'iabilite  du  xix\  1833 :  Philos(»phie  du  Droit,  3rd  od.^ 
1853;  Histoire  des  l^gislateurs  et  des  constitutions  de  1* 
Ortcc  antique,  1852,  2  Tola. 


Kdwako  Uaks — D&s  Erbreuht  m  Wcltgeschioiitlichen  EoU 

4  vols.     Berlin,  Stuttgurt,  and  Tubingen,  1834-1835. 
Cahl  ton  K-altkh  born— Die  Vorlilufer  ties  Hugo  Orotiiu  auf  dei 

GabiHte  des  Nattir  «nd  Viilkt'rrecUtH.     Lei|)aic,  1848. 
FusTKL  BB  CouLANQEs— La  cit6  antique  (lOtli  ed.).  Pari»,   1883 

llistoire  dw  institutiuuii  pDliUquus  liu  la  Frauoe  {2ud  ed.| 
Kmiuc    i>b   Lavelevb — Priiuitivo    Frupertj;   trauslated   from    I 

Ktruoli  by  ti.  B.  L.  Marriott,  with  introductioa  kf  X. 

Clitre  Leslie.     Loudon,  18TH. 
<.>iTO  UiKUXiC — Das  deutBche  Genos^enachaflsrecht,  3  vols.    Barlil 

18fi8,  1873,  1881. 
Kbnelon  Edward  Diobv — An  iutroduuttoo  to  tlie  historj  of  tli 

Law  of  Real  Property.     Oxford,  1875. 
WiixiAU  lilDWAUD  Heakx — The  Aryan  Household.    London,  1871 
Wtu.iAM  FoBSYTB — History  of  Trial  by  Jury.     London,  1853. 
Melville   Madibos    Biuelow — HtHtory  of  Procedure  in  EngluM 

(the  Norman  Period).      Loudon,  1880. 
Ekitbst  Nts — Le  droit  de  la  guetre  et  Ics  pr^cmrseurs  de  Orotiai 

BruBHcls  and  Leipaic,  1883. 
O.  W.  HoLHEa,  jr. — The  Common  Law.     London,  1883, 
SiK  JAHKa  KiTZJAMKs  Stefbkn — A  History  of  tbe  Crimiiul  Ijivr 

England.     London,  1883. 
Hbbbbbt   Si-encer — The    Principlea   of  Sociology,  2   vols.,  1676' 

1883;    T)ie   Data    of  Ethics,    1879;    Social   Statics,    ISSI 

Veanys  (three  senea),  1858-1874  ;  The  Study  of  Sooiolc^ 

(Slid  ed.),  1874;  Doecriptive  Sociology  (eight  parts),  187S 

1881. 


Xltl.   TUEOtODlCAL  BCHOOU 

FKiBDBtCB  Jbuub  Staiil — Dip  Philnsfiphic  des   Recbts,  3   roU. 

4tb  ed.,  Heidolboig,  1870.     (Vol.  i.  (Hiatory),  is 

into  French  by  Chauffard  ;  l'nri»,  1880). 
r!nAt.vH^ua — System  der  flpeculativcn  Ethik,  odcr  Plulosophiv 

Familiu,  dea  Stoatea,  und  der  roligiusen  Sitta.    Leipid^  180C 
IlnNKiCH  Laukr — Pliilo8i>phie  des  Peclita,  Maiui,  1S4G. 
Fkruikand    Walter — Naturrechl    uud    Politik    im    Liobt* 

Gefsenwart,  Bonn,  1662;  2iul  ed.,  ISTI. 
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Zoopd  ulaarm  that  tba  bat  two  look  lA  the  uibjoct  from  tbo 
Bhutdpoiat  of  tbe  C*thoUc  Cliaivli.     Ho  oImbm  Kisus 
mad  hu   rolluwoni  (u.,  tu^Tra)   villi   lb*  Tboologiosl  J 
School,      but   M   tu   tliU,   «eo    Loruncr'ii   tntHlMta*  ^\ 
Imid  (tisd  pd.},  p.  31,  luttv,  sad  |k  13,  aM/rra. 


xiT.  Tax KHOOL or  Hoasn,  axp  tor  moLUH  utilitamjiii  auiioot-' 

Troicas    HonitB— Dv    Civ«^  1643;    LttviatlwB    wo    (to  Oivitata  * 

K.x-tc«iMtiai  rt  CiTUt,  IS.M  -.  {UolMirortli'B  Kditioa,  1830- 

\Mi). 
Kkkkdiit    dx    SptKOXA  —  TrwitatUB    PoUtieoB,    1677;    IVaotatna 

TheoIoituxvPolitktu,  ICTO;  Bruder's  odition,  LoilMie^  164i. 
WiLLUu  TALn— Uond  tuid  PoliUoftl  HiUowphr.  1789. 
JKUMr  BtMTiiAN — Princi{ilM  or  UonU  nad   LefpaUtton,  1789; 

Sod  «L,  1BS3  (reprinted  at  tho  CUnodon  Preaa,  Oxford, 

1879),  and  oUmt  wudca 
Jom    AL-sTtK— The    ProviiMo    of    Joriaprudniw    dcMnmuod ; 

Lpoturni  on  Jari«]>rudenoe,  3  vola;  4lii  mL    Loodon,  1879. 
WtLLtJUi  Uakkbt— IQi!iiiatt«  of  Law.    Oxford.  1871. 
David  Sabxith  -TUp  IniUtol**  uf  Englinb  Public  Law,  ombnuiinK 

ah  Outline  of  General  Jnrijlpru<Icn».     Lonilob,  IS73. 
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Artii  «if  lift-.  \W^. 

Aii^uiituj*,  Uu4  .ijiin.-t  (X'!i)4U'».  iri4. 
Austin,  l.l.  l."».  Jl.  41,  43,  .VJ.  7u.  2;JII. 
:i:i9.  417. 

B.^L.iNCE  of  |»-wrr,  405,  40G. 

Banknii'tcy.  2-.*7. 

Bar,  indufucf  i-f.  un  law,  70,  300. 


IVjith.im,  17.  29;i.  .121,  .TTR.  417. 

iUrki  If  y,  30. 

lU't.  iiaturt'  of  11,  214. 

nirvkiulf,  242,  lOTi. 

lUwly.  nzhtn  over   linni;,    121,  288: 

ilia.l,  •J.'iV 
r.tt.vh  i-f  |MoiniHr  to  mam*,  160. 
Kntt,  Mr.  .lnMicr.  .^H. 
liullrr.  .Mr.  .hiHtu'r.  (o. 

iA>n\  L\w.  2lK'i. 
Capitol  imnishnicut,  ILS-lOl. 
Ctij'itin  'liminHtio,  20l». 
CiiT-tvsian  tht-orj'  of  I'nivcrw,  11. 
Cases  iiunto<1  or  ci>mnicnti*«l  on  : — 

II.M.  Atlvoc.itf  r.  Kerr,  S2. 

Aiti-hisoM  r.  AitcluMtn,  260. 

lUinl  r.  HamiUoii.  :i8S. 

!l.»rr  r.  Niil>4.iiis,  3S7. 

KirtiMinliill  iascs,  'AW, 

]tr.MlInii.:h  r  Iv  Htn.  240. 

Caroline.  <^tut •  ii.  (J7. 

('•-•kncy  r.  AntlerMMi,  240. 

FimH.^tfr  r.  Ihinc.iii,  3IU. 

rit-tihrrr.  K viands  106. 

FrasfT  r.  Ittinlop  i^  .Mont^imerii*, 
3SS. 

f  tonliiu.  31)3. 

1 1  a  ut  home,  hi  rr^  210. 

Hfinck  r.  Mnllcr,  58. 

Hunter    or    Nivcn    r.    E.    k   (i. 
(*an.ilCo.,  ;^!». 

I/ftiiilc,  The  Monk,  W 

Kii-kliarrow  r.  M»iH>n.  04. 

Ma4.'.'ri-;:or  r.  \[*»i^  and  Manhall, 
ln^^  Jl2. 

MNanthtcn,  lOU. 

Mi-rM'y  DoL'kM  Tniiitc«s  r.  CiMti, 
3!U. 

.Motfat  r    |\krk.  X^C 

Orr-  Ki»  in.:.  2t"i,"i. 

riiiinphaU'  Co.    r.    Mollrson.  TiO, 
3"t*. 

I'rir*t!rv  r.  Fowler,  3S7. 

Sil.).al.r»-    I  July  ll-Miyth.  387. 

Smith,  MaiU-lt-ine,  Utf. 

tSwurd  r.  Cameron,  390. 


Cum  qootiid  or  comincut^  on  ;— 
ThDrbiira  b.  SUwftrt,  I7i- 
Virtue  v.   Altim  PoUoo  Cumnus- 

■ioDori,  391. 
Wttlilie  B.   Unke  of  Kontmrsbe. 

SSti. 
Wardnqm  v.  Dnhe  of  Hamilton, 

387, 
W»tt  Brotheni  u,  Foyn,  73- 
WomUimH    n.    Cartneai  Minend 
Co,,  384. 
Cut*,  m,  251,  403. 
CMnutT7,  »aU1S3, 
CategonM,  The  Lo^al,  303-33S  ;  The 

U^uftl.  304;  Kout'a.  304-313. 
Cancua,  the,  IHS. 
('aiue,  L;kw  mi  idea  >>(,  374. 
faiua  eflibra.  63.  3<>5. 
CoUbkci]'.  lawH  OB  to.  134. 
CenK)t«,347. 
Csremotucs,  343. 
CharlM  I.,  80. 

Children,  113,  IliS.  2SI,  391  :  piuush- 
Bient  of,  101 ;  property  of,  1*29— see 
Kducstion,  Vmyerty,  Sacix»doa. 
Chiistiamty,  193,  362  ;  auij  the  indl- 
vidiul,  302,  352,  360;  uul  tike 
Rmomi  law,  12. 
Church  anil  State,  100,  198,  202, 273, 

sia,8Ga. 

OioeKt,  14.  IS,  17.  321. 
rauwa,  leg. 

dvil  iiyurj.  4S,  B2,  DS,  304,  300— we 

CSriliaBtioa.  370. 

ClMaca,  aapor,  1»7.  318.  32a 

CUMiflcatioa  of  mea,  (02. 

ClotQre.  192. 

Code,  method  of  arrangeuient,  1 ,  2. 

Coexitteoce    of   men.    iioiKiMible   to 

OoUabontcur,  doctrine  at,  384. 
Conity,  317. 

ConunaDiliiuiit,  the  fourth,  340. 
OonunerM,  effect  of,  2(H.  237. 
OamnitteM  at  parliament,    jadiciol, 

B7t  grand,  09. 
CammnniHii,  146,  244,  245.  3ti6. 
Conunimity  of  lUtes.  £!tP-249. 
Coaipalsory  ule  of  land.  ISH. 
Uumtiit  tlevelopmuDt,  4.  232. 
Cundititin*  in  cootracta,  316. 


sofUw,  31-4a 


Ooiidi)ct,a< 


CoruHoiiraesa.  S,  30-39.  108.  119.  130, 

292,  299.  319,  332.  369. 
Conservatiam.  40.   148.  244,   370:   at 

■nvages,  343— ice  Liberal. 
CoHSolai  drl  mar,  59. 
Cotutitutioiial,  Law, '63,  75,  l! 

idea,  175,  189.  197.302;  r' 

18S. 
Contract,  84,  104,  118,  135,  171.  304. 

229.  304.  307.  309.  330;  bwUI.  39. 

178,  207.  243;  in  ethical  relationa. 

166,  222;  Itonun,  208-311. 
Gonveyanein^.  2,  310. 
Copyi^ht,  127.  149. 
Corporatinnth  their  personality,  2H7. 

3(!7;  their  res[>oiiiiDility,  47,  112. 


Court  of  HessiDD,  B  legi^ 


e  body. 


Cousiiu,  marriages  of,  165;  BueoeeaioB 

of,  264. 
Credit  Byatem,  modem,  149. 
Crime,  92.  and  foil,.  304.  3U5,  309,347; 

Into   detioitioQ  oi^   50  —  ae*   CitQ 

Injury, 
Criniin&l  law.  48, 
Crown,  aa  uUimni  harra,  264. 
Cuipa  ietiKt  taos  aaetortt,  3X1. 
Cumberbuul,  370,  410. 
Ciuton,  14,  68,   3^  340.  369;  and 

moraUty,  344. 

Darwin.  166. 

Dead'*  part,  169.  260.  267. 

Death,  effect  of  ri^hb,  317— aeo  Sno- 

Debtor.  moaning  of.  310, 
Decalogue,  90,  340,  376. 
DtfaAi  prinoifde — lee  Lorimar. 
Degreea,  prohimted  in  manuge,  \%% 
DemangeKt,  381. 
DeuoanKy,  195,  344,  3oa 
Dene,  Peter.  353,  380. 
DeaiKii,  ailment  from,  12. 
Devdopnient— aee  Kvolntiao. 
Dioken*.  157.  290. 
Digbv,  133,  3«8. 
Diiwuitian,  57. 

Diaectabtishment,  73,  190,  341. 
IKativM,  law  uf.  51. 
DistHliutioDR.  itatnta  of,  259. 
DivoTM.  C7.  170, 
Dogo  of  Veoioo,  63. 
DoDatioo  inortif  caiun.  254. 
Drunkard,  riahta  of.  S64. 
Duelling,  ll7i  in  war,  114.  117. 
Dutchlawofioarriaf^aettlemaits,  174. 
Dutieao^ '—   """ 
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EocLniAjrncAL    Courts,    347— wo 

Church. 
Koonomics— Me  Political  Eoonoiiiy. 
Kdict    tme  IVactor. 
BUietum  iterpftuum,  66. 
Eclacation  mr  mother,  162 ;  by  tchool- 

mMter.  Ijl ;  by  bUU.\  183,  '2SL 
Kmbanics,  232,  236. 
Kninlovent'  Liability  Act,  61,  391. 
KngliAhnuui's  huuiw  is  hiji  castle,  an, 

236,318. 
KotaU,  luw  of,  134.  269. 
Equality,  'MK 
Equity,  4K  4S.  r>i>,  62.  :M9. 
Knkine,  67.  379.  3si),  3rU. 
Ethics,  10 ;  an  art  of  conduct,  &,  23, 32 ; 

derivation  <if.  342  ;  in  (Greece,  4. 
EtiquetU*,  :»:>. 
Kvolutiiin,  31-40,  303,  303,  308,  336, 

360;  fruiu  lower  t«>  higher  categoriea, 

.t2d. 

Examples,  learning  by,  79,  301. 
Execution,  Buuimary,  50,  .Vt;  in  public, 

100. 
Executioner,  62. 
Kxperimentt  in  politica,  7,  301. 

Factory  Aits,  34a 

Factors  as  jnianlians,  172,  183. 

Faeti— see  l^w 

Fkliero,  Marini>.  80. 

Family.  47.  48,  .V),  laO  et  foil.,  176, 
187,  2(M,286-  M^i}  Marriage,  Succes- 
sion, State,  Terson. 

Farmers,  218. 

Fashions,  .34.'). 

Father — sec  Family. 

Femalen,  cxcIumiou  oC  in  succession, 
271   275. 

Feodaliiim,  245,  405. 

Fiai  fMHiitia  mat  orlum,  18. 

Fictions,  28,  44.  60,  61.  72,  186.  213. 

240,  35:>. 

'*  Fire  and  swonl,"  letU'rs  of,  I IX 
Force  ami  fear,  215. 
Foreign  enlistment,  1 15— see  Statutes. 
Foreignvri,  n^hU  of;  145,  230,  238, 

241,  265,  317. 

Form   and   matter,    177.    212;    219, 

278. 
FormaUum  in  law,  49. 79,  88,  II 1. 130, 

212,  219  :  in  relii^on,  352. 
FountMuhall,  Lord,  387. 
France,  244,  273. 
Franchis.*,   a    trust.    189,    191,   369; 

extension    of,    195;    female,    193; 

manhoud,  188. 


Fraud,  98.  \^,  161,  166,  211,  215. 
218,  228. 

Free  tra«ie,  238. 

Freedom.  71-73,  179,  182,  216,  278; 
of  ctmtract,  174.  217,  220~see  Con- 
tract 

French  ootle,  264. 

Fronde,  J.  A.,  397. 

<; AMINO  Debt,  214. 
iSsnlens,  &o.,  pn)|ierty  in,  144. 
Ceorw'e,  Henry.  \'M\  146. 
(;emuuiic  Empiro,  86,  177,  199,  280l 
(;od.  as  lev;i!il:itor,  10,  334,  .33.1,  381  ; 

idea  fif,  st»lution  of  antinomies,  337  ; 

law  of,   379;   righU  against,  316» 

320. 
(Gratuitous    contnk'tic,    disappearing, 

220. 
iSnwk,  art.  :r>ii ;  ethics  4,  359;* law 

^nvers,  11  ;  sUW,  297,  300. 
CrotiuH,  2r>:i,  4a'>. 
<;  round -aunualtf,  61,  13.3,  310. 
(Guardianship.  168,  172,  261,  361. 
(■undliu^%  258. 

HARITt'AI.  DRrKKAKIiS*  AcT,  364. 

Hadrian,  66. 

Hallani,  80.  373. 

Hamilton.  30. 

Hauseatic  league.  231. 

Happinesit.  ^eateaft.  priiii.iplc  of,  17. 

Hea%'en,  kink^iom  of.  XiS. 

Hei^l.  6.  30,  41,  91.  96,  99.  201,  257. 

298,  355. 
Heredity.  317. 
High  church  |iartiea,  341. 
Hin«lus,  rctirul  into  religions  life  of 

age*!,  2tU. 
Historical  ami  comiMirative  methods, 

46,  414,  41.% 
HtstoriouH,  77.  81. 
Histur>',  of  law.  .'i,  4o0;  taught  through 

law,    397— see    l^>iii<ui    law,   Cim» 

stitutional  law.  International  law. 
Hobbes,  4,  13,  15,  23,  417;  detinitioo 

of  civil  law,  14. 
Hollanil,  Profcsfit>r.  4,  322,  396. 
Hobncs.  jr..  O.  W.,  191,  223,  400. 
Homeric  division  of  mankind,  403. 
Hnsa<'k,  .1*n;. 
Hos|»ttalitv,  247. 
House  of  LonU,  t»,  193,  251. 
Howard,  the  phiUnthropist,  49. 
Humanity,  unity  of,  249,  276. 
Hume,  15,  30. 
Uoalar'a  Hotmam  Lam.  2ia 


|.  Buband,  reiponnUlity  pl^  lor  wife, 
387— Me  Finnily,  Marriage,  Saocea- 
■ion,  Property. 
Bnliiheeon.  S. 
Binl<?,  37S. 

Ibba  of  BioHT,  W ;  made  eiiplioit  in 

judicial  deciBioiis.  61) ;    the  essence 

of  the  relationa  between  mrtioa,  Q7; 

nnderliea  all  the  forms  of  law,  46. 
IdaOa  iD  law,  Ac,  364. 
Ignoranlia,  jurii  xontnt™  ernu-nf,  213. 
lUegitimftte  childnin,  107. 
lUiterate  votera,  197. 
IraheoilM,  pa-sraiftlity  of,  286; 
Immoral   contracti,   214 :    laws  nnrl 

exbibitjoue,  363. 
Inpritomaeiit,  far  debt.  QO,  94.  101, 

338 1  for  life,  99. 
Indepeodeiice  of  states,  236,  310. 
India,  62,  i9l,  96,  99,  185,  I9<>,  34U, 

353,358. 
Individual,  and  society,  19,  1^  151, 

172,  241,  277,  306,  312;  and  the 

world,  849,   301,  314,  347,   371— 

see  Chriatituiity. 
Individualiam.  116.  24!,  S45,  300. 
Infanticide,  26,  171.  182.  28a 
Ingratitude,  in  code  cint,  136 ;  lUmiaii 

law  aa  to,  3G3. 
InneK,  Cosmo,  3DS. 
Inaauity,  109,  111,  170.  3£5. 
Instinct,  30,  34,  39. 
Insunmce.    108,   llfi.  222.  225.   386, 

391. 
Interdicts,  140. 
International  law,  26,  46,  75,  81.  229- 

249,  369 :  and  inter-family  law.  SO ; 

and    i»>nBtitutional    law,    86,    86 ; 

hiBtoricaJ,  400^ — Bee  Private. 
laterprotatiDQ  of  Ian,  08 ;  of  coutracta, 

212. 
Intervention,  81,  234,  230,  246. 
IptojuTt  iiivealiture,  266,  393. 
Ireland,  lo.  65,  73.218,363. 
Irish  Land  Act,  18S1— «ee  Statute*. 
Irish  Ijtnd  Court,  58. 

Jkvons,  Stanley.  294. 

JvrUx,  the  Boawn,  66. 

Judge,  62. 

Jnd<;e-iaudQ  law,  G.S,  59,  64,  66,  87. 

JodEmenta.  dynthetic,  40,  44. 

JuiUoial  decisions,  law,  69,  379. 

Jnral  relation,  40,  43 )  momests  of,  91, 

126,  211,  234.  041,  274,  282,  311. 
Jury,  trials  by,  58  i  qnestitBi  for  a,  60. 


Jut  natHratr,  tfMt    moo  Ijm*. 
JvM  genaum.  86,  204,  237,  349. 
Jul  tfUela,  169,  aSO. 
Justice,  SU. 
Justinian,  1,  49,  154,  23a 

Kambs.  Lord.  SI,  SS. 

Kant.   153.   156,   159,    160,   ITflL  18L 

244,  3M.  333,  357.  378,  412. 
Kent,  Chancellor.  ;a 
King,  prerogativea   of,   63,  200,  SI; 

caii  do  uo  wrong,  fi4,  319l 

L&Bonn,  lionra  of,  341 ;  and 
126. 

LaUia./airt.  219.  298,  307. 

Land,  property  in.  122,  14S. 

Unrent,  241,  245,  403. 

Law,  it  science,  30.  382;  and  bet. 
56.  58;  and  history,  SOS-MT— 
mo  History ;  and  language,  16 ; 
and  natural  puniahineld^  18  (  H 
mechanical  oootrivance,  16,  21,  8S, 
377:  civil,  delioed  by  Ui.lib««,  It; 
confusion  in  ICndiah,  395 ;  ootnmoa 
and  statute,  354,  373;  dtNslantoiy, 
41,  67,  72.  830;  divieions  ot,  84: 
early,natnreof,46;  eternity  of,  830; 
foreign  words  for,  378;  innate,  JMuad 
l>yL^cke,  26;  involved  in  all  hnmaa 
relations,  22,  40,  fi9,  376 ;  Uwa  a, 
27,  373;  matbeinatieal,  374;  modi 
of  learrung,  2;  natural,  11,  29^  30l 
314,  379,  381 ;  olqeetive  and  mb- 
jectivs,  41;  oF  contmet,  &g.,  379t 
of  nature,  27,  377;  a,  of  n»tnM,  Sl^ 
376,  379,  380;  of  single  eaae.  2S.  G8L 
379;  physical,  27,  ^.  367, 375,  «?: 
positive,  deHned,  9. 11,29,  314,  357. 
376,  382  —  see  Art;  pos{tir«  nd 
□atnral,  24-29, 308, 331 ;  8Dliatai)ti«a 
aud  adjective,  39~eee  oIbd  Aujfli^ 
Saxon,  Roman,  Nature  and  NatJoiw, 
Morality,  War. 

Lawyers,  as  advocates  and  jodgea,  07, 
240 ;  as  legislatora,  69.  Ta 

lAymen  prone  to  quibble,  01. 

Lecky,  286. 

Lfffa  Angliir  nolamun  mvtare,  355. 

U'gialation,  lfi,38,  186. 2(i.-i,  ;ti:i4.  306  _ 
see  Jndge-macle  Law  ,    '  i   : 

of,  69,  81;  incoutni. 
wills,  268,  273;  by 
theology,  3.W;  by  C 
—sea  Statute. 

Legislative  biHliin.  ii7 
such  body.  249. 


I 


LtulUBi.  IW,  _ 

Uviathu.  IS. 

UabUltT.  ratrioW,  SW :  fat  muK 

387.  Ma. 
I  Jhanl,  «id  oMMgnrM><r«,  tl,  338, 113 ; 

■wty  Mnl  iDUrvMiiuB,  33S. 
IJCi.  tUITnantUtiini  in,  M,  IWi  oen- 

■MvUooa  of,  sett. 
limlMianiS  Statute  of.  837. 


LMKicftl  (iMrtiM  ia  U*.  V,  41,  m 

Loid  AUfonto,  go. 

lyinU,  )luu» of, aSI, ZISi  M a  Jwlaottl 

U>I}.  a'^i  ralomiut  IM. 
lunnisr,  I-nit .  Sll3.  M,  V.  Sit.  30, 4i. 

SAX,  STS,  WO. 

i^u  xvL,  oa 

l^bbock,  Sit  John,  IM. 


.Ma»itkatb,  Innotiaa  «(  53,  U,  ST. 
MbiU*  aa.!  datiM>,  uatku  at,  U. 
\Uiae,  rtir  IL,  17.  «.aa,60,t}.  ItO, 

9».2\o,  WO,  iM,tn,  tin,  *oa. 


t  tlMKilrtiwi  i4.  Mi  bad 
<  187i  pkrilnlMMlatUsal 


,   <<    lAI;    with 


BtfliiBMlair.HH 


la*  'if.  lU.  SI. 
JTorttnu  lotll  rJnuK,  MS. 
UoM,  to,  IL 

lioUvw,  u.  317,  aso. 

HbUh-,  Max,  163. 
MDnW,  47.  9B(  dnld.  a& 

Natiov.  Mm  <  SSe. 
KktloHaUwtun  of  btnil.  146. 
NktiirU  Law— IB  l«M. 
NatnmUaMktt.  IM.  179.  »l. 
Nalar*.  law  o(— •••  Law. 

law  oC  3M_ 

NcvaUi 

no,. 

N«v!ativi 

Hwliguan.,      103-llM  —  •••     Mica 

OWmaei  RatpeaMUtH*. 
KoUiariuula.  Uu>,  6«.  I»,  UV.  SI. 
Hontnlit*.  US. 
NawnMMa,  in.  343.  U9. 
Jtrenif,iog: 
K«n-l»lUipaaula'  ptapMtf  at  aea,  1 1«, 


S?1^.' 


Pai*.  alHttng  n  Irtlia. : 

hin^ «.  <n,  uJi  m- 

Palaj.  Mt,  S«dl,  STIk 


PbHs,  riMlmtiiHi  of.  87.  I  IS. 
Parliuncnt.      {Nnrera     (if,      &1 ; 

nntORi.  166. 
P»rty.  197.  MS,  337. 
Pati!r/tmUia*—M»  Hntlwod. 
Pfttholcigy  ottooKty.  23,  37. 
Tuul  (Jnrut).  WO.  3S4. 
r»ul.  8t,  M4.  340.  3fil,  362,  3.'i6. 
fsnpeis,  181.  289,  310,331, 


Ffcalium   i 


R«niui  law.  17! 


308. 


with     l<^ 


Peer* — sno  Lord*. 

Perception,     comimred 
judmineDt,  4Z 

Penniwive  Bill,  sen. 

FWvGCQtioii,  3A3.  366. 

Penon,  S77-302 ;  i<lM  of.  46.  120. 
275,  2117.  aOi,  310.  322,  300 ;  cx- 
tauion  into  prDporty.  12L  146, 
253;  in  cue  of  in&Qt.  283;  of 
womun.  156,  160,  109,  176,  286; 
in  «<n)tnkct,  211,  214,  !!Ifi,  219; 
ol  <^rimnitii>iiii,  287,  367;  in 
Miimkbi.  293,  31ti.  32a 

PenMSulity— Me  Perwn. 


]>hiUplI.,l]ll. 

PhiloMiliv  of  Inw,  .VIO;  utUity  oi; 

Phviiology,  23.  37. 

Piodar,  m 
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O'CLOP.CIilA  (Tbcl.  A  DiOvmuf  al  (  hrxiua  AniMBiiin,  and  of 
the  Ituiotf  al  Uw  Clitteiw  CkardL  Br  l^'  Kc*.  ProfaMr  tUoat, 
'  -    I  br  nraerooa  CwKrifcfw.     Uq;*    Tat  fcn.    Aietf  AUMM. 

.  C 

"TW  r  I  ■— II   II  rmnr^ii  ■■  •■ 

V.  EADIE  (Rev.  Prof.):  A  DICTIONARY  OF 

THE  HOLV  MBIJE  j  fer  Ik  mv  of  Vawm  PMfle.     WHk  Hap  nd 


rtiARLES  GlllFFIN  A  COMPANY'S 


FOSTER   (Charles) :   THE  STORY  OF  TH| 

BIBI-E,  from  Genesis  to  Revelation— induiline  the  Historical  ConnectM 

l)clwccn  the  Old  and  New  Testaments.  Told  in  .Simple  Lmguage. 
Large  Post  8vo,  with  Maps  and  over  250  Engravings  (many  of  lllem  Full- 
page,  after  the  Dnwinm  of  Trofessor  CARL  SchOnhkrb  and  others), 
illuitntive  of  ibe  Bible  Narrative,  and  of  Eastern  Monncis  and  Ciisiom*. 
A'ijTu  Rtaily.     Sifo'iJ  Thousami. 


and  -Scbool  Eililion,  rioth  client,  . 
nd  riescniallun  lldition,  Iv.-iuiifully  gilt, 


linm.     When  Ihe  vnlurae  ■•  a; 

jcuwd  wood  en^ntvingi,  vrhii^li  j 
in  pcpnioDt  of  tlw  Bibte,  -"-■--'  — 


wc  >rc  lililir  dufhi.    Nix  Id  ipciik  ol 

rach  Icll  ill  Hory.  He  IiDd  a  uiD^vonjanafiheini»n  pe 

iiuBt  profilablr  U  iocludcd  in  avork  iuleulcd  al  once  ti 

ihiuuEhml wiih lood lutn  wd  m ihe  bou  rncKDIial niiriL.     fkt'timA  hmA  ntfr  il 

^,kmnimli>t«ahi  UtMmfi-ill/kmUiti.miiW.'mmu ■-  ■■ — "-.m "3 

broioiu  Muual  in  Suwlay  $uliiKib.''~.^ivfiii>wi. 

"A  Hotisittioui  Ti»A»u»»."-  IVnirrH  Uemint  N, 

'"Tbia  BUnclite  and  IiwidMHnv  volume  .  .  .  *M-iLien  in  4  *inipl«  and  (nuAUMi 
.■^■le.    .    .    .     Mr.  Kosli.'.  «planaIio ' - 


aHutil  lo)  IcconBa 


"  TtuB  larre  and  handtoi 


,  abDundint  in  lUuitraliont,  i% 
ly  and  nwimti"  •->■<  "— i^'-- 
ilalion  Boolu  [] 

a  valuable  adjua 


"T)in  eleaiu  volnise  uriU  p 
Clua.'— WVihm  Dmil^  Mm.rr- 

"Will  AccowrLisH  a  coon  wuhk."-  SoiAtf  Sclu-t  CArpmi./,. 

"  ta  lliii  bcwuiTuI  valume  no  more  of  oommcnl  it  indulged  in  Ihao 
elucMation  of  llie  Mil.     EveryiluaK  ■IHcmdiioe  Securiaa  Bomi 

•ilniiOB  eCchildRB :    .    .    .    admirably  uliptnl  fm  rndinRiDiEe  Hooa  ante.  ~- 
PaUfCkrimkU. 
"ThcfliiToaicAL  SsaTCU  unne«iii(  Ibe  OMaml  N'ew  TeManeni 


KITTO    Oolin,    D.D..    F.S.A.)  :    THE     HOLY 

lAND  :  The  Mounlainx,  Vatlejrs,  idcI  Kivers  of  the  Holy  Ijuid  ;  bel^ 
Ihe  PhyMcd  Geogniphv  of  Palestine.     With  dfihl  fuII-|Mge  IlluslratioiN.    \ 
EbvaiSk  Thousand.     Am  EdMim.     Fnp.  Svo.     Cloth,         . 

*.*Cvataipt>tTbin  a  nuTI  iiiMnpa^i  a  bocl^  ufmoil  iarcre^jn;  9iid  wlihalJv  inl 

THE  PICTORIAL  SUNDAY   BOOK| 

Containing  ncsuiy  two  tbouiand  llluatiUiona  on  SIcel  and  Wood,  andw 
.Scries  of  MafUL     Sf:-mry-tkirJ  7**iiand.     Folio.   Cloth,  gill. 


MMuamtra  poauaATioss. 


PALEY{Archdeacon):NATURALTHEOLOGY. 

The  EvldcncM  of  lb«  Ezuicnce  uul  ih«  AlUibuto  of  the 
IXilf.  WiUi  lOBrtratiirc  Nole>  ami  DlHcrtalioat,  bjr  lli-tav,  Lmd 
Brouoiuu,  ami  Sir  CiiAKIxt  BxLt.      Many  Ki>£ravin|[«.      One  toI., 


—  With    Lord    Brouchaus    NOTES    and 

niALOGUES    ON    INSTINCT.      Mviy  inoitntimu.      Him  vok. 
ifioM,     Oolh 7 

■  Wh«  Lprd  ri  iidiiw'  *k~aca  in  tto  !wuu  •IiaU  Iia«  taxil  (ny,  >«]  h» 
wT>k,H  u  ■  HttHwa  Ad  hM  na)*  la  iht  r>*»  Imuuiuk  >IiUi  ihcf  kn*  halM 
l<>  M<Hn.  hi*  dutoma  <■■  Nwml  T^bdIujt  will  nmlinai  (a  luuhsK  iiot«l«litb>i 
imlu.  aiai  il  Ika  Mind  far  Ik*  hJi^Hr  inWlitw—  vhitta  lima  inxln  *n  dmtiHd  id 


RAGG(Kev.  Thomas):  CREATIONS  TESTI- 
MONY TO  ITS  GOIii  ih«  AccOf^Doe  of  Sci«ncr.  I'bilnwrpbjr,  and 
Rrrdatton.  Tk:rtetwlk  SMim.  Lup  m>wn  8tv.  ilanHnnw  clMb, 
bcTdled  boardi, 

~  «r.  in  k«  ■  Uitta  i^kmI  u>Ui  la  iHn  whK  ikt  (iKkar  nf  ikk  •ulvix  ia  ih*  mw 
•>lii»  •>(  ).»  br^wd  >wk.     Mi.  Ru  b  urur  iIh  ki  wt(iH]  •riun  uT  ow  Uh< 

H  >  haB  JuMac  i.  lnim  Jmw.'—  BnltSi  tiiaJard. 

.*.TM>  >nrt  knbMa  ■MmaciJ  "  n>  Bsek  of  Iht  A».*  '"ni  bat  iinuilii 
TmtbiAsf  UxBcwcv'nd  -  !«■  mI*  ciH«itw  UuBuTif  Rtlistou  mAdmn, 


RELIGIONS  OF  THE  WORLD  (The):  Bung 

I'onroiuaiH  of  f'oilh  oHitiilNittil  br  Knincnl  Mcmben  of  mry  Oenooii- 
luiiDQ  o(  Chmilaiu.  alwt  of  MuuMndanum,  riracckm.  UrahniiniHni 
Mnnnonuin,  Ax.,  Ac.,  wiih  a  Ilacmonjtnf  thr  Chiioiaii  CunfcuioiH  of 
t'ailh  hjr  ft  Mcmbei'  at  ihc  Etanedkat  AllEincr.  Crown  Sio.  I'liMh 
be»«IW 


SOUTHGATE    (Henry):    SUGGESTIVE 

TIIOL'UHTS  UN  KCLIGIOUS  .SUKJECTS.  |SMp«t3i.) 

SOUTHGATE  (Mrs.  Henry):  THE  CHRIS- 
TIAN LIKKi  TfcanfMa  in  Proa*  umI  VctM  bom  tbm  BM  WriUn 
of  aU  Am.    .'ialaclcd  Md  Ainaced  (a*  Evny  IMy  in  ibe  ^'I«^.     Small 

WORDS  AND  WORKSOP  OUR  BLESSED 

I^RDi    and    ibrii  UoaM    far    IWlr  t-ife-        Twn    Vnh.   la  One. 
I'dd1k»p,  tra.     Oo(h,  gih  adfeH 


cHAMLm  aurriN  *  coufanys 
SCIENTIFIC    WORKS. 


MEDICAL  WORKS 

By  WILLIAM  AITK.EN.  M.D..  Edin..  F.R.S.. 


AW  Saut/.      SezvriiA  EJilian. 

•TheSCIENCEandPRACTICEofMEDIClNE.1 

In  Twu  Volumes.  Ro)^  Stdl,  clath.     lUiuInUed  \iy  numctous  Engnv< 
in^  uD  ^VlHll1,  an'l  a  Map  of  the  GeogRi|ihicaI  Distriliution  of  P' 
To  a  arcal    eilcnl   Rcwtitlcn  ;    HnL^esl,   Keiuoilellei],  and   ( 
Rcviicd  Ihnnighout 

in  r^^rmet  /#  Iht  Seraitb  Lililioo  «/*  lAu  iaifcrtoHl  H'tri,  tit  ruUuJi* 
t^mU  *itfy  lemark,  Ikal  m  iahtmr  #r  ixftnit  has  bam  sfaird  le  imf»i»  a 
wdi-knmtK  nfmtalifn  oi  "Tfii  R^tttnimivf  B^'i  of  ihe  JVaiiaU  Seiatet  tM—^ 
Praniut  t4  Ikt  Day"    AmeHg  iht  lUerJ  Imfirl'inl  /■'nUHtti  t/ Ikt  Ntte  EtIilimtM 
Mf  MI^/qf'DnBASKSbPTMK  BkUK  AMD  NUIVOUS  :iV3TUt  Mtf/^I/Kl'diT'* 

A  adainUc  ant.  anl  adipicil  in  the  nqiiiRBciiu  of  ■!■  StwtcM. 

.1.; 1  u_ir.j^.  T^  „ij„  ,rtn  lilicl  ■  |UC<  UKUllI  ttf 

.nii»l  Inr  him  m  Ihu-  V.  k»w  oT 
id  inTanulifln  on  ill  luldccli  coa- 

nBi,  Dr.  Aitba'a 


L 


aouorrino  pusLiCATtoys. 


f»ar.  AlTKBK't  WOMM.  — f  CtmtiMU^.  j 

OUTLINES  OF  THE  SCIENCE  AND 


"laravMiaf  ka^iWaMWM^dMlarf  *•■»*«  kvMAIi  Utarmfmt. 

mm  ll1«gl»ilwt»tM>i»B.J-.«M»Wfcw<.1*lfct>..>lT     .     .      .     WgkHlrfH. 

THE  GROWTH  OF  THE  RECRUIT. 

■Ddib«VaM«S«ldltf.W*aitevWihcScbeCiMi<tf  "G«««iM  Udt" 
ud  ibdr  TMaliv, 


ANSTED    (Prof..   M.A.,    F.RS.):    NATURAL 

Hl.S-rOKY   OK  THK   IKAMUATF  CRKATIOK.   mnrdfd  fat  the 


BAI RD  (\V..  M.a.  F.L.S..  Uie  of  the  Brit.  Mus.) : 

TIIG  STUtiEimi  NATURAL  HISTORY :  >  VUSamrf  of  tb« 
KMval  Sckno*:    Bouar.  Coachohwr,  Emonuhn,  Ovian,  Miner- 


BROWNE    (Walter    R.,    M.A..    M.    Inst    C.E.. 

H.  Inu.  M.K..  btcFena*orT>W(7t;«U*«e,CMBbridcc|: 

•  THE  STVltl^NT-S  UECIfAKTCS:  An  Intraduaiaii  to  Uw  .Smdr 
or  rone  ud  Matins     WUh  DiKowH.    OvmIvb.    Oolh, 


FOUNDATIONS  OF  MECHANICS. 


CHARLES  ORIFFIX  J.-  COMPANYS 


WORKS     by    A.     WYNTER     BLYTH,    M.R.C.S,,     F.C. 

IViblif  AiuJyK  fur  Iht  CouHly  of  Devon,  uh)  Medical  Officer  uC  Hcalih  far 
SLMarylcbone. 

•  HYGIENE  AND  PUBLIC  HEALTH  (a  Dii 

lionar?  o()  :  embracing  ihe  followinp  subjects  ; — 

I. — Saritakv  CHEMtSTKV  ;  ihc  Coinposiiion  and  Dietetic  Value 
Foods,  with  Ihe  Dclcdion  of  Adulipm lions. 
It.— Sanitary  ENinNECitiNn  :  Sewage,  Dminogc,  Storage  of  Water. 
Ventilation,  Wanning,  &c 
III.— Sanitary  Legislation:  the  whole  of  llie  PUHLIC  HEALTH 
ACT,  logether  with  portions  of  oilier  Saniury  Statute*  (without 
alteration  or  abridgment,  save  in  n  few  unimportant  instances),  '" 
a  fonn  admitting  u  easy  and  rapid  Reference. 
IV.  — Epidemic  and  Epizootic  Disbasis;    their  Hislory  and  Pi 

paealion,  with  the  Measures  for  Diaotection. 
V — H  VI! I kNK— Military,  Naval,  Privatk,  PiiBLir,  School. 
Royal  8vo,  671  jiji.,  doth,  uilh  Map  and  140  IlluMralioni, 
Opinions  of  Ihe  Presi. 

"  EMCltcnIly  ilniiE    ...     Ihe      --' ■--  '  '    -- 


out  ^^J 


r.  BIyib-i  Dieiiomr 


•—MtdiaU  Timn 


"  A  very  hnpcvtarit  TrcoiiM 
it  u  a  frwk  vhkh  vhvuhl  be  hiffhty ' 
"  A  work  iTuI  raUKi  liavc  enluled  ■  vl 

"  Ccmliiiiit  a  gre^i  ituv  of  infomialion 

K-ISSUE    OF    BI.VTH'S    "PRACTICAL    CHEMISTRY^ 
In  1  Vols.     Cniwn  8vo. 
•  Vol.   I.— TOOD5;   THEIR   COMPOSITION   AND  AKALVSIS. 

{Rt^y^, 

General  Contents. 
H'lUDfy  dC  Adullemlion  -  LtniibuiDii,  Pul  and  Piuenl—Appanilut  uieful  Is  the 
Food  AMi|'ii-"Aih--Sii(ii— Confeeliownf-  Houey^TreKfi-Janu  and  Pi««vod 
tnAi-Starcbs-Whaun-Vlwii— Bmd-Uau-  Barler— Kye-Ki«-Matie-Hillet 
— Potato— Ptai  Chiima  Pcai^LqitlL*— Bm»— Milk— Gmi— Buiui-Chm»  T«» 
•CMIce-Cacna  and  Ouiailale  — Akubol— Bmndy^KDin— WUskv— GiD~Amck~ 
*«i^umr*    Bwr— Wine — VtorjEai — l^mon  and  Lime  Juice'-Hu«l»»J— Pepp—    ^^ 


I   Kucr  Almond^Annatlo  -Otivi 


and  Lime  Jiuce—Hual»J— Pepper — Svnt 
-Wllcr.     A/^thMi:   Tcm  of  Engllib    (Ml 


»Vol.   n.-POISONS:    THEIR    EFFECTS    AND    DETE 
General  Contents. 

HiaUnol  IstradDctHa—Sliliidia—Ceiiml    Mttbadi   of  Prucrdure— Lil. 

SpeciilAMwnw-Clawficatieii:  I.— OacAHicPoiHiNa:  {•.)Su1pliiiric  HydrocUodtB 
and  NHrlc  Acidi.  pMaah.  Soda.  Amnuxua,  An  ;  (A)  Pemleiuii.  BeDHnc,  Canehsr.  ^ 
AlnJioli,  CUotofoni.  CarlwKc  Acid,  Pnuiic  Add.  Phuapbrnu,  ftc  ;  (f.\  HcbIocI^ 
NkKliK.  Ojiiuni,  MrTchaine.  Aceniir,  AucrpiiM,  L>it:iDlia,  Ac.  ;  \i.)  riiiiiiai 
dcrind  frnni  Aniiul  SutMUocei:  (r)  The  Onlie  Acut  Gniup.  I  [.— iHoimAHii: 
Pkimhii:  Anenic.  AntiiHRiT.  Lead.  Copier.  Bmnulh,  Silver,  Mcfcutt,  Zinc,  Nicliil 
Itvik  (."hmiBiuia.  Alkaline  Earihi.  ftc  Affitdix:  Enuniflaiiaa  e(  Blood  and 
Bleed-Srnth  


'  Wm  be  Bad  by  every  Analyil.'*  -La 

•  PbO  of  (real  inlemi    .    .     .     The 
L  thalanounl  vt  infonOBL^n  Khifh  i 


:  Ajr  ibe  fukdanoe  of 

I'he«haii>DrVi>lu 


oelhad  et  Ircatneni  •acellent    .    .    . 
nw  abta  la  apindalt  il  will  deuit.'- 

A  of  infrfnalKiA    ...    A  nally  *  pn 


naiSNTIFW  PUBLIGATI0N8. 


THE    CIRCLE    OF    THE    SCIENCES:     A 

SERIES  OF  POPULAR  TREATISES  ON  THE  NATURAL  AND 
PHYSICAL  SCIENCES,  AND  THEIR  APPLICATIONS,  bj 
Professors  OwEN,  Anstsi^  Young,  and  Tesnant;  Drs,  1,atham, 
Edwuid  Smith,  ScofFKRN,  Boshnan,  and  Buonner  ;  Messrs. 
Mitchell,  Twisden,  Dallas,  Gore,  Imray,.  Martin,  Spahling, 
and  others.  Complete  in  nine  volumes,  Uluslniled  with  many  thousand 
Engravings  on  Wood.     Crown  8 vo.     Clotli  lettered.    Each  voL,     . 

iaI  oniJ  VegWahle  PhymloBT :  tht  Skdeton 


.—ORGANIC  NATURE.— Pirt 

id  the  TcElb;  Vanoia  of  Ihe  nuiiuB  >ui 
.-ORGjUflCNATURR.—FHtll.SlruOunl. 


-Ipvn 


-ORGANIC  NATURE.— Piirt  III.  Vinebnutd  Aniouls. 

.INORGANIC  NATURE.- Geoli«y  and  Physical  GMpaphy;  Crj'sialkisnphy 

Minoatafy ',  M«t«DDlaEy.  and  Auni»|iheric  PhenDmciu. 
-NAVIGATION;    PRACTICAL  AND  NAUTICAL  ASTRONOMY. 

-PRACTICAL  CHEMIBTRY— EkcBo-Metalhujy:  PhoiDgnphy :  ChemiiUy  rf 

Foad;  and  Anificial  Ughl. 
MATHEMATICAL  SCIENCE.— Arilbmuic;  Aletbn:  PIm  GBoiBetr*;  Logar- 

;.L_-.  ni__ ,j  Spherical  TrifiiwgmctiY;  Mgnauratioa  and  ftactical  Geometry, 


If  [nm 


«:  Dynunio;  Hydm 


i^Pneun 


IN    SEPARATE   TREATISES.      Cloth. 
t.  Anbtto's  Geology  mA  Vhystai  GdogMphy,     . 

a.   Bkeem's  Practical  Astronomy 

3.  Bronnek  and  Scopperh's  Cbemistiy  of  Food  and  Diet,   . 
■).   BirSHHAK's  Phjsiolagy  of  Animxt  and  V^etable  Life, 

5.  Goeb'S  Theory  and  Practice  of  Dectro-Deposilum,   , 

6.  Imkat's  Praiaical  Mechanics 

7-  JaediMe's  Practical  Geometry, 

S.  Latham's  Varieties  of  the  Human  Species, 

9.  Mitchell  and  Tehnant's  CryslaUogra]ihy  and  Mineralogy, 

D.  Mitchell's  Properties  of  Matter  and  Elementary  Static^ 

I.  Owkm's  Principal  Fonns  of  the  SkeidoD  atkI  the  Teeth, 

!-  ScoFPBRtl's  Chemistry  of  Heat,  Light,  and  Eiectricty, 

\.  Scoffern's  Chemistry  of  the  Inoiganic  Bodies, 

t-  Scofferh's  Chemistry  of  Arlifidai  Ught, 

;.  ScoFFERN  and  Lowe's  Practical  Meteorology,  . 

'].  Smith's  Introduction  to  Botany;  Stnictiital  and  Systematic, 

'.  Twisden's  Plane  and  Spherical  Trigonameby, 

t.  TwiSDBH  OB  Logarithms,  ..... 

}.  ToDBc'gEJements  of  Algebra,         .... 

1.  Young's  Solutions  of  Qucsiions  in  Algcbn,      . 

.  Voong's  Navigation  and  Nautical  Astronomy. . 

;.  VouNC'S  Hane  Geometry, 

.  Young's  Simple  Arithmedc, 

-  VoUNc's  Elementaty  Dynamics,       .... 


DALLAS  (W.  S.,  F.L.S.) : 

A  POPULAR  HISTORY  OF  THE  ANIMAL  CREATIOS 
The  Habils,  Stnictiire,  and  Clossiliciition  of  Animali.  With  colonic 
Frontispiece  and  many  himdrcd  Illustrations.  J\'fw  F.dilioH.  Crown  8*ll 
Cloth 


DOUGLAS  (John  Christie.  Mem.  Soc.  Tel.  EngJ 

East  India  Govt.  Tel^raph  Deportment,  &c. ): 

*  A  MANUAL  OF  TELEGRAPH  CONSTRUCTION.  Forllic  nte 
nf  Tel^mph  Engineers  and  others.  With  nunierous  Diagrams.  Crown 
SvD.     Cloil),  bevelled 


I 


GENERAL  CONTENTS. 

Part  I. — General  Principles  of  Strength  and  Stam] 
with  the  .Strength  of  Materials. 

PartIL — Properties  AND  Applications  of  Materials, 
Specif  icATtONs. 

Part  III. — Telegraph  Constrvction,  Maintenance.  _.  _. 
Oroanisation,  ircnting  oC  the  Application  or  the  Information 
conveyed  in  I'nrts  I.  and  II.  lo  the  case  of  Combined  Structures: 
inchiding  the  Construction  of  Overground,  Subterranean,  and 
Subaqueous  Lines;  Office  Fittings;  Estimating;   Organisatiun, 

rlltni  'Manual  * 


St 

llr.  Dofljtludc 


B  (he  Ihuki  oT  Tclecrsphic  Engineer 
he  hai  ably  vupplied  ui  euuin^  vr 
nbt  and  judf Biebi    ,    .    ,    good  iir; 


FuideU 
"Oticulaled  tabecrgrci 


engngid  in  any  bnnirh  of  Electric  Telejnph  Engi 
iricF  la  TelegrajAii  Enginet™,"- /«■. 


DUPRE    (Alphonse,    Ph.    D.,    F.R.S.,   Prof,   ofl 

CbonisCry  at  the  Wotminster  Hospital)  and  HAKE  (H.  W.,  Ph.  IX,jf 
F.C.S.,  orQueeowood  College)  ; 

*  A  MANUAL  OF  CHEMISTRV.  Organic  and  Ino^anic.  for  the  a 
of  Students,     ( !»  fviparaiion ), 


GRIFFIN  (John  Joseph,  F.C.S.)  : 

•  CHEMICAL  RECREATIONS:  A  Popular  Manual  of  E  . 
Cbntiiiliy.     With  540  Engravings  of  Apparatus.    Ttnlh  Editien.    Cro 
4  to.     Cloth. 


Part   L— Elementary  Chcinisiry, 

Part  II. — The  Chemistry  of  (he  Non-Mclallic  Elements,  includin);  a 
Comprebentive  Course  of  Class  Eiperimcntt,     . 
Or,  complete  in  one  vulume,  cloth,  gilt  top 


XCtKXTlFtC  PVBUVATiONS. 

GURDEN   (Richard  Lloyd,  Authorised  Surveyor 

for  the  GoTtniincnti  of  New  :>oulIi  Wale*  a.nA  Vlcloria)  i 

•  TRAVERSE  TABLVuS:  eumi»te4  lo  Four  Mocei  Dedmdt  for  emy 
Minaie  oT  Anflc  up  lo  loo  of  DuUtw*.  For  ih«  dm  of  SumTon  anJ 
En^nccn.     In  foliu,  Unmgly  hdrbooml, 


"TIWWKtiolun": 


_ ,  _  ._  ^ . It  dax.  as  TiUn  far  iW  lu*  nf  Sunnirui  havt  baaa  |iRp*nd>  1 

di,  la  wtoif  or  dMA  OK  U  inijiiwJ  viib  Am  onrlM  (v  Ur  CvdM.  I 

.    Willi  llw^rfltohHfc.»*^/*tfV.'«ini*i<fM  Hrmd~tJlm»  mtdmaml  I 

HC  aalr  to  liw  aHiJ,  b«  tin  riA  a>  onw  b  ■m4>d.     Mr.  Cwln^  laat  ka  bol  \ 


d  KUh  Kitftimrliia     J 


JAMIESON  (Andrew,  CK.,  KR.S.E.): 

•  STEAU  AND  THE  STEAU  ENGINE  (A  Munul  of)  for  the  m 


JAMIESON  (Andrew.  C.E),  and  Ml'NRO  (John. 

CE.JI 


LEARED   (Arthur.  M.D..    F.R.CP..  late  Senior 

rhpkka  to  At  Gtcu  NortboB  llotpUal : 


LINN  (S.H.,  M.D.,  D.D.S.,  Dendst  to  the  Imperial 

Medico- Cbirurgical  Academy  of  St.  Peterabu^] : 

THE  TEETH ;  How  to  pretcrve  tlicni  wd  prevent  tluir  Decny.     A 
^pnlar  Tirotise  on  the  Uiteota  and  the  Care  of  tbc  Teeth.      WJlh 

Fkld  and  liiogrxnu.     Crown  Bra.     Clodi 

"barvoae  *lw  nluet  tu>  ienli-{imd  »ha  ilae>  iio«?)-iliouJ<l  oudy  ihli  pnoiial 


"  Many  tiupnrtuit  Inilhs  i 


in  Ihe 


pmcrvntlan  or  ttM  uerti  and  Ibc  wnsulirit 
•■  liUei  tR  glad  of.'— J/i^u/ TiMii  lU^  Cu 


LONGMORE    (Surgeon-General,   C.B.,    Q.H.S., 

F.B.C.S.,   Ac,    Pnifc&WT  of    Military  Sarvciy  in  the  Amy   Medical 
£cbool|: 


ir  abA  iiitcniitic  Revhpir.''—J,mwrt- 


M'NAB  (W.  Ramsay,  M.D.,  F.L.S.,  Professor  of 

Uulaay  al  the  Koyal  CoUirge  uf  Science,  Dublin); 


MOFFITT  (Staff-Assistant-Surgcon  A.,  late  of  the 

Royal  Victoria  Hositiul,  ^etley): 

•  A  MANUAL  Of  INSTRUCTION  FOR  ATTENDANTS  ON 
TUL  SICK  AND  WOUNDED  IN  WAR.  With  tmiueruiu  111mU>- 
liow.     PoMSvo.     Uoth 


rk  by  A  nntrlical  and   eaprrici 
dC  the  Hmmn  Body.  Omcll 


Hd  aulbot.    AlUi  I 


MUNRO    (John.  C. 

(Andrew,  CK.,  F,K,S.E.}: 


E.)   and   JAMIESON 


*A  I'OCKET-BOOK  OF  Et.ECTRICAL  RULES  AND  TABLES, 
(oi  Ihc  luc  of  ElcctricUnt  and  Enguana,     jMyal  jtna    {jtlJrMi). 


HffiPiER  (James.  F.R.S.E.  F.CS.): 


Jamea.  1 

*A  UANUAI.  OV  THE  ART  Of  DVKIJH;  ASD  DVEINT. 
KECKTTTS.  WofDafed  bf  Diamini  mkI  Niumnm  Sp^dmgm  uT 
I>T«d  Colton,  !>t!k,  nxl  WocUai  Ahri«.  Dmj  Iml  TlfrW  £Ja,m, 
tAtrimghif  tmimd  amigrimllf  mltr^     OoUt, 


G*n*nU  Oenl«ntl. 


I.  Hut  ir 
II     A    Ou». 


u>— Rssim  •«■■  ll'mrvutni 


^■■K  ■>  tarn  >k>  «■»  rf  Im  Ctmfi*^    .    .    .    Oti 

ii-mT-   «■  ID  (ha  Pndkkl  Dwr.  wnMiM  Ua  IwdiR 


..,   J 


4 


A  MANUALOF  ELECTRO-METAL- 

LURCy.      «-kli  ■Miiiiwi  IBMtBiioai.      Com  frnx     Ondt.     /V*J 
Mdititm,  tmitad  »»d  tmivgid,  ........ 


■■WaiMalUcTuiH 


N 


'TV fin  •</  Mi.  MiffaxV TfMto  to>w| mkI>4 •  nm  ncntm  i, (Hd nt 


«2-, 


Mil  Ki«lH  k  «^  bB«H  far  ^  <w«**M  iM  (oacr  *idi  HMl  !■  »(M(, 

~  -  nni|l»— i»d»»ln^fcprfA»Mti«w«rl.M>b>if>i»^iw1 


PHILLIPS    (John.    M.A..    F.R.S..  late  Professor 
of  Geology  in  the  University  of  Oxford) : 


ilokwlu   Is  Ih*   ( 

3iv«vr  of  G«at  m^im,  Vm,TnM^M  U  Ihe  CwbgiMl  Sae__, 

Kauv  Gonu  Snur,  riL&,   Ptofa^  «r  Cimi»>|  m  Sjao't 
CdWcc    UMb..      With  Mwocn  TM«.   S«>anC  -^  F^n>  V 


PHI LLI PS  (J.  Arthur.  M.  I nst.  C.E., F.C.S., F.G.S J 

'  n  Klive  de  I'Ecole  des  Mines,  raris) : 
#  ELEMENTS  OF  METALLUR(;V  :  a  Practical  Treatise  on  the  Art 
of  Enlraciing  MetaU  from  their  Ores.  With  over  200  Illustralions,  many 
of  which  have  been  reduced  from  Working  Drawings.  Koyal  S™,,  764 
pages,  cloth 


"  For  twnqr  nan  the  himcd  author,  who  nif  hi  well  have  ntind  uriih  henM 
acoMBI  of  hli  iiSamwleiitd  niccoi  anil  hj^  chincttr  at  an  aulhuiily  In  MeuOi 
tun  b«n  BUking  noin,  bMh  »  a  UiuUic  EnsiKM  mid  a  praeiical  Heliillui(iit 
derDlns  iba  dqh  nJuiible  pent«i  of  ha  iIdu  10  the  accuDtaUdao  of  nuetlal  ' 

IheamauiHoriiiMiiHlUboutlieri'mcduinnuikiuKnBaiu.  .  .  .  tCnU.  . 
Dv  MetaUurcical  Tfoiiiv  in  tint  Unguagt  cnlculaMl  10  pfotrc  or  tudi  ffCJienU  ill 
IhsStudcni  raUlyietking  tuund  pndluJ  inlbnuliaii  npun  Ihcmbjccl,  anilr-  - 
ci*eK  (rottfr  cndencE  ot  Ihc  etianuTr  met^luri^icalkmviiedge  of  Eu  Author. 

PORTER    {Surgeon- Major  J.   H.,  Late  Assista: 

Trorcsior  of  Mililary  Surgerv  in  the  Army  Medical  Sdiool,  and  I' 
Assoc  of  the  Order  of  SL  John  of  Jemulem) : 


"  Evay  M«t>al  IMBier  u  ncommnidcd  lo  hatg  Iht  '  Suireno'*  V 
Sunviw-Mikiur  Portvr,  acecMlblfl  ta  ivfrbh  hl<  nKmorr  knJfoni^ 

"A  npul  llnl*  tO'V  .  .  o(  the  amini  innioil  nlue.  ■  .  . 
■rilh  (hli  hUmial  in  bia  podm  bnoino  1  nun  ol  mguice  11  ana-"—W 
Kniiw. 

"So  fuUy  ilhiMnisd  th«t  hr  UtRukmu  uhI  AKituHca  Wmk  li 


SCIENTIFIC    MAKUAIiS 


1^.  4.  mOQUORH  ntNKIME,  C.E.,  t£.0,  F.R.S, 

la  Crairn  Sro.    Clotli. 


•I.  RANKINi;(Prof.):APPLlEDMECHANlC,S: 

compriilne  ihe  PriDd[4ci  of  SMlk*  and  Cinenmio,  uul  Thcary  of  .Stnu- 
tunt.   Mtdiuuun,  «od  MMhbt^    Wbh  namenw*  Diignau.    TWW* 

A'^Mfl, '    .        , 

" Ciuiiai all  w U  liim ) «» « tmboafc.     .    .    .    TWwtuWrfiht  li«iiiii«ltMb» 

•I  l.RANKINE(Prof.):CIVlL  ENGINEERING: 

comprMag  EaciaMtinc  Sanref^  EUnliworL.  FoamlatMin  Uiaonry, 
CuHDUjr.  UcUl-work,  RawU,  Rulwifi,  Cuuli,  Rirct^  WKter-worlX 
lUttKNin,  Ac     Wllh  nuD«roui  Ta.Ua  and  lUiiMnUiani.     FmrltaM 

Biitim, l6     O 

"  P«  uupn^H  Ik  mnk  mttf  vimimt  vw^  b(  iW  kinl,     Ai  ■  uiwi]  tot  ibi  tuida 
</  Ihc  [II  fiiiiiinil  OtU  >«|l»>iii  U  >•  mli  liiil  >mI  lutinll^  uil  *•*■  olm  «  mi 

•MI.  RANKINE  (Prof.):  MACHINERY  AND 

MILLWORK:  compriunc  lh«  0««nttr]i,  Uotiofu,  Waik,  Slnavtli. 
CotaXToaaaa,  uJ  Obi«ti  of  Macbiom,  &c.  Dliutnted  nitli  ncadf  joo 
Woadmb.    FifiJkEdiUtn t<     £ 

"Pi  Imiii  R^Um*  ■  MmhuI  of  titdiiii  g>  s^  UOIintk '  IbIIt  luiBuiH  th«  buh 
MrbaA    ta<MMbrnhtstaMBUiWfcN«(rf«nr«>i^MO.'~r«rffvwn-. 

•IV.    RANKINE  (Prof.):   THE    STEAM    EN- 

CVffE  tai  OTHER  PRIME  MOVtKS.  With  ItuEnn  of  ibe  ■ 
Michukal  rropcrtis  of  Stem.  Foldinx  VUlt,  Domeniiu  TtOiIe*  wmI 
lUaamuHu.      Thuk  S^itirm, IS     ( 

•V.  RANKINE  (Prof.):  USEFUL  RULES  and 

TABLES  ta  EiwinMn  and  odwR.  With  A{ipcndh :  Txaui,  TUn, 
and  FoaMVL«  for  tlw  ate  of  EuKCTStcu.  EKviKKXai;  cotaptUat 
SaliMriae  Elecukal  EwhMerii«,  Eledriie  Li^dnc  wd  TMmWoa 
aft%Mnr.    Bjr  AkmibwJaiuuox.  CE^  F.R.S.E.    Sittk  SiUlm.  lo     < 

TaMM^ih*  BM  iHiM  .dhBi..«fii^n»liK  dM*  hHWru  iNlaBrt.-- 
**  Kftfy  thiiWlM  aOI  a«dl  it  •«  |m4i.''— f^panrr^. 

•VI.    RANKINE    (Prof.):  A    MECHANICAL 

TEXT-BOOK,     br  PnC  Macqcokx  Raxxim  ud  E.  >'.  Baxki. 

Ce.     Wkk  aoKiow  lIlMlntloa*.     Sitm^ BMlkm^      ....  90 

■  ■Al«^wfcM««U»wWaiiii>fiwrl»«ii*^^.-JBSy; 


CHARLES  GRIFFIN  A  COMPASY'i 


Ptor,  Rahkum's  WoE^^fro""'**'^- 

•VII.  RANKINE  (Prof.):  MISCELLANEOU: 

SCIENTIFIC  PAPERS,  from  ihe  Transadinns  and  PrDcecdiiis^  of  Uie 
Royal  and  other  Scientific  and  Philosophicil  Societies  and  the  IScientilic 
JoiinuJs.     Royal  8vo.     CloLh,         .... 

Pabt  I, — Tapers  relating  lo  TcmpcTaWre,   ElasticJIy,  and  Exj 
of  Vapours,  Liquids,  and  Solids. 

Fait  n. — Papers  od  Energy  and  Its  Tmisfbrmatioiis. 

Part  III.— Papers  on  WaTC-Fonns,  Propulsion  of  Vessels,  *c 

With  Memoir  by  P.  G.  Tai f,  M.A.,  Prof,  of  Natural  Philosopliy  ia  the 
Uuvenity  of  Edinbmgh.  Edited  by  VV.  J.  Millar.  CE.,  Secretary  to 
the  Inflate  of  EogiDceis  and  Shipbuilden  in  S<otland.  With  fine 
Portrait  on  Slccl,  PliUes,  and  Diagrams. 

"NoBorenklariiif  MoiMial  ofPnCciuiXasluiKcmildbcdeviMdlhaii  tbrpofclB*- 

tioB  of  U»«  I»p«™  IB  an  attcnihle  form.  .     .     The  CoH«liiiii  i>  mmnalnihle  nil 

ttf  ihelulunofhHducoverkvBKJ  [he  Trmutr  And  conifilclviKUcf  bn  anah 


[paDsiia|^^^H 


SEATON  (A.  E.,  Lecturer  on  Marine  Engineering 

to  the  Royal  Naval  College,  Gmnwich,  and  Member  at  the  luijiate  of 
Navat  Architects) : 

*  A  MANUAL  OF  MARINE  ENGINEERING  j  Comprisingdie 
Designing,  Conslmcllon.  and  Working  of  Marine  Machinery.  Witfc 
IS  lUustratioM.    Sttamd  Edibtn.     Demy  Svo.     Clolb, 


actKtrtric  puBU0A9Mn. 

SHELTON  (W.  Vincent,  Foremantethe  Imperial 

Oitumitn  <.un  FocioiiCT,  Couuintinuple)  i 

«T1!K  MKCIIANIL'S  GUILE;  A  IlinHBookfor  EnsiMcrt  a/<d 
Allliau.  Witb  Copiuut  Tahlci  uiil  ValuilJc  Ktdpei  (ni  Pimaiol  Uae. 
IBiutnUciL    Creiw  S™.    Cloth, 7     a 

GENERAL   CONTENTS. 

Pabt      L— Ariihmtlic.  |  P*bt       V— WTwd  and  Scicw  Cut- 

I'AKT    II.— (^eumeUT.  tbe- 

L  Takt  III.~Mci»anUo«.  PMT     VL-UuodUneoM  SatijeOih 

I  VkkV  IV.— Vdocitia  bi  Boffarand     Pamt   VII.— Thr skew*  Enfi«e. 

I  WlMri-Cwfac.  '  PAn  VIIL— ThsLoMMlvc  ^H^ 

1^^^  •■  OachI  IB  kn*  ■  |ta«  ■■  llH  bmiMf  gr»«T  Ml  Jl  ■lit.'-  /ML  ^^H 

1^^^^         "  H«h  hiMwriiB  !•  hn  (bn  a^llnl  lialMiIr « |  llii  iiLil.'-JbflMw.  II 

^^^^P        V  Til*.  WaA  I.  If  wtlhf  JMiiiri  fa  .Sd^TiifciH.  mj  pl.tw  Mm  A*  K«4a  a 

THOMSON  (Spencer.  M.D..  L.R.C.S.,  Edinburgh,    ^| 

•Ml  J.  C.  STEELE,  M.D.,  ofCV*  n»[nbU) :  ^^H 

A  niCnONARV  OF  DOMESTIC  MKDICTNE  AND  WiV&V.-  ^^H 

ltOLl>   SUKGbftV.     TlwmuKhlr  Kcviwl  uul  tn  p«tt  Rc-Writltn  l-y  ^^H 

the  Ediloni     Wtlh  ■  Cluptor  im  in*  MiiRiierinnii  of  llir  Kick-nmai,  uul  ^^^^| 

■MB*  llisii  foe  the  Did  Mid  Cooirorl  ot  iDtaliili.     Willi  nuiijt  new  Ea-  ^^^ 

emn»c*.     SiiiJamti  EMtttm.     Ite^  Sn.     Oodi.                .        .        ,  10     d 

WYLDE   (James,   fbnncHjr  Lecturer  on  Natural      ^J 

FUloaoplkr  01  iIm  Pa1]r(cehii>t| :  ^^^H 

THK  1IA<:1C   or  SCIENCE)   A  HuhI  iC  tmi  Md  Anuliv    ^^H 

~  ~  PMn*  i<  nniw  Hd  a^  b»*     ^^H 


WiihS 


CHARLES  OH/i'FJy  *  COMPAIfT'S 


EDUCATIONAL   WORKS. 


•,*  Sf/Hmen   Cepies  of  all  the  EJucatiojial   Works  published  by 
Charles   Griffin  and  Company  ma*  it  iitn  nt  Ike  Liirarus  c/  the   Celt^  ^ 
Precfpto's,  Soallt  KtnsingloH  MmiHtn,  and  Crystal  falan:  alto  at  the  defilt 

e/lht  Cliiff  Eduiatiena!  Secielia. 


BRYCE    (Archibald    Hamilton,    D.C.L.,    LL.D. 

Senior  Classical  Modcmwr  in  the  UnivcrsKy  of  Dablin) : 

*THE  WORKS  OF  VIRGIL.  Text  from  Heynk  and  Wackkb. 
Ifoglish  Motes,  nriginal,  and  selected  from  the  lending  Cennan, 
and  English  CummentatDrs.  IllustTalions  from  the  antique.  Complete  io 
One  Volume.     Foun,-oith  Edition.     Fcap  8vo.     Cloth, 

Or,  [ii  Tlnee  farts: 

Part  I.  Bucoi.ics  and  Geokgics,  , 
I'art  11.  The. ICneid,  Books  I.-VI.. 
rart  III.  The  vEkeid,  Books  VII. -XII.,   . 

"  (.'ontalni  Ihc  pilh  oT  urhU  hu  been  uniien  by  the  bat  EcliDlir^  a 
.    .    .    The  numcompoBE  evfiyihing  Ihal  (hciluilcni  ciiii»»iit."»-,rIM 

■•  The  nou  cnmpleie,  u  well  us  elecanl  and  corrcci  edition  of  Viigil  eve 
(hit  <ioaniwJ-"~'^SKcalunMl  Tim'i. 

"I'he  but  tobitdehlaiy  nn  Vltgil  which  a  sluJtnl  can  t>\iaia."—Scilimitii. 


COBBETT  (William):  ENGLISH  GRAMMAR, 

in  a  Seiies  of  Letters,  intended  for  the  use  of  Schools  and  Yonng  Pe^scais 
in  general.  Wilh  an  additional  chapter  on  Pronunciation,  by  the  Aulhoi*s 
■'■n,  James  Paul  Cobbett.  The  only  corrtil  and authorisai Edition 
pSvo.     Cloth, 


FcapS' 

"A  IHW  vrA  ch< 
William  CDbbeii'i. 


COBBETT(WH]iam):  A  FRENCH  GRAMMAR. 

Fi/lcent/i  Edition.     Fcap  8vd.     Cloth 

"  Cobbetl'i  '  French  Craouiur '  rnmet  i^ut  with  wrenniil  freshnei^  Tbere  are  few 
Cnutmuirt  eqlinl  toil  for  Ihote  who  are  Icaniing,  or  destroti^  of  Icamiugt  French  mnUbnu 
»  leacher.  I'he  work  it  cxcflllendy  0rFftn£ed,  oiid  in  the  present  edition  we  note  cvtaia 
orefiil  and  wUa  reviiiaiu  of  the  tciit."^r*M/  Board  Cironkli. 

"  BuBueu  men  comnendng  the  ttiuly  of  French  will  lind  thi*  tniatise  «ie  oTihe  twu 
udi,    .    .    .     llubiEel)'U»dontheContincnI."-.l/i^^uri/OiiiiM'i//cra». 


COBBINS    MANGNALL:   MANGNALL'S 

IIISTUUICAL  AND  Ml.SCELLANEOUS  QUESTIONS,  for  the  use 
of  Young  People.  By  Kcchmal  Mancnall.  Greatly  cnhi^ed  and 
corrected,  and  continued  to  the  present  tim^  by  Ingram  Coubih,  M.A. 
Fifty-fmirth  Thousand,     Ntxa  Il.uslraitd  Edilum.     iimo.   Cloth,   • 


MDVOATiONAS.  PUBUCATIOSS. 

•COLERIDGE  (Samuel   Taylor):  A    DISSER- 
TATION  ON   TlIK   " ■'      '-   " 

JUttiv/t/i/CHa.)    Wilh  a 


CEAIE'S  £NOUSH   LITERATURE. 
•A    COMPENDIOUS     HISTORY    OF 

ENtJUSH  LITERATL-RK  ANl)  OF  TlIK  KMM.ISIl  LANCl'AtlH 
FROM  TIIIC  NORMAN  COXtJUKST,  Wlih  iiumrrau«  S)>rciinm*. 
hf  Gko*<;k  LilU(  Ckaik,  l.UD.,  lUe  Vrolvwr  of  Hiilorjp  anJ 
ExiS,tiJ»  Ijicnlore,  Queen**  Collesc  BeUuL  Xfw  EtHiifi.  In  iwi> 
mill.     Rojftl  8vD.     Iluidtoiiidr  boand  in  cloth, 


G  K  N  t  R  A  l.    L-  O  N  T  F  N  I  s. 
iKTiiiuucTOBr. 
I.— Ths  NotMitM  Pmiod — The  ConanciL 
It— Srcunii  Kki-,li»m— ("ommonlr  callnl  Seml-Saioo, 
IIL— TkiiuEnclimi— Miivl,  tn  Conpoauiil  (jicloh. 
IV.— MiKDU  AMI-  LirTLK  f  AST  OF  IWt  HKVKHntKKTH  Cknivrt. 

v.— The  Clkti^kv   krrwEKN  tub  Emglmk  RKVoLimoei  axii 
Tin  FRK^<:■l  Rtxturiios. 
VL— Tin  Lattm  Vkxi  of  th*  tmuTiiMii  Cmiti.«v. 
VIL— Tkk  KiMETiK.vni  CkNttRT  u)  TiiK   Ljutt  A<:b  ov  tiik 
GaoMuu. 
(«)  Tnc  VtCTORiAK  Ar.r. 
Witk  nmm/nms  Exttfti  M-d  Sfntm/ni  »f  SryU. 
"Aitrtaa  *lia  bjD  tab  iW  miiMi  la  iiRiuia  iW  fvt.  «D  And  hgo  iiuBplcuIr 
n «w pwi pgau ud Mho  BriMN rf ihi  lw< lomtn  Wnilrudjr  bided  Inn  lb* 
rwiTdii  laaaK  wMk  Ik*  a^  ■!■ fi  i    fill    iliii  ml  i  iil  1 1  illiii  i  i^l  i 

■    ■  -       ■  w<iriiHd>r.  VnT  ooTiiwii 

:«■  ■■  u  MDUiKiru,    7M 1* 
- ■■  __    .,        (k hu hm  ikniNl,  Ml  wtah 

(mnaT  or  thi  LnnATDa  oiA  tlH  ilnnni  or  ■'-•  ■-■■riio.s 
■  III  iW  kMwi«  vUJi  » 


•CRAIK   (Prof.):  A  MANUAL  OF  ENGLISH 

IJTtKAIt'RE.  for  the  ow  of  CoU^o.  SdiDoh,  ud  CrvQ  Service 
KonuMitiNu.  S(kct«l  fnioi  Dm  lusn  wtnli,  Inr  Dr.  CuiK.  NiMk 
r.JUitm.  Wilh  IB  AdditioMl  S«clica  m  RcgcoI  LiUnOnt,  bf  Hkjcbt 
CtAtK.M.A.,  AMkotofALifeofSwia."    CmmSva    Oodw 
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JO  CHARLES  ORIFFIN  i  COMPANYS 

WORKS  BY  CHARLES  T.  CRUTTWELL,   Mj\^ 

Pclkiw  or  McTtqn  ColIcgF.  OKforil.  uxl  Hod  Mu«  of  Malnm  CoBiBe. 

*  r.— A    HISTORY    OF    ROMAN    LITERA- 
TURE: Krom  the  Earliest  Period  lo  the  Times  of  ihcAntonincs.      TkirJ 

Ediliem.     Crown  Sra.     Clolh, 

'■  Mr.  OrCTTKiLL  h«t  dam  «  rBd  nerTice  m  »lt  SndcDt*  of  ifc  Laiin 


.   L  of  ipod  KhoUnhip  aa&  gWd 


I  «lakiontc  BDi]  lAnfu]  work,  in  every  nneci  of  higti  neHL 
■I  >uu  hittaerto  been  pobbhed  in  Encbnd.  —  Jn/u*  0>i(r*«^ 


s 


CoMpaniou  Vi/liime,     Secoml  EJi/ioi. 

*  II.— SPECIMENS    OF    ROMAN    LITE 

TURK:  From  the  Earliest  PcriodlotbeTiiticsoftheAnlonines.    Vasagei 
from  ihe  Works  o(  Liltn  Aulhon.  Prose  Writen,  and  Poets  : 

Van   I.— Roman   Thought:    Religion,    Philosophy  and  Sdcnec^ 
Artuid  Lcttcn,        ........ 

Pul  IL— RouAM  SftVK:  DcscnptiTe,  RhcLoricil,  and  Hunioraw 

FasM|^ 

Or  in  OnE  Volume  complrte,   ...... 

Ediled  bjf  C,  T.  Cri'ttwixl,   M..\.,   Mertom  Collegr,   Oxfonl ;   and 
Pk*X«  Bahtos,  M.A.,  »onie  time  Scholar  of  Jeras  Colltge,  OnforJ. 

" '  iiuLfiiwiw  of  Rcunui  Lileratun'  mirks  u  new  en  IB  Ibe  dudy  oC  LalJB.'— 
XnfttAClKnMmiH. 
-^SchinlDHWn  uul 


wiJI  be  crarclu 


ireful  fur 


I 


C  U  R  R I  E      (Joseph,    fonnerly    Head    Classical 

Muttr  of  Glasffdw  Academy) : 

»  THE  WORKS   OK   HORACE  :  Te»t  fmm  0«ELLJt^      EneliJi 
?(M«s,  original,  ud  sekded  rnmi  the  best  Coinnienla.tors.     lilostnlian* 
bam  Ihc  Rtitiqae.     Comptele  in  One  Voltnne.     Foip  8vu.      Cloth,  . 
Or  in  Two  Pnrts : 

Part    I.— CARMIva 

Pan  II,— Satikes  am>  Eriimj's, , 

"  Xht  OSM*  an  encUcni  ud  tihamiwi."— t'l—rt*'-/^  jMirmml  1/ Eiltimlltit. 

• EXTRACTS  FROM  C/ESAR'S  COM- 

MENTAR[ES;contuiiiiig  hiidocriptiiin  of  Gaul,  Britnin.  mil  Gcnnany, 
With  Noto,  Vocalmlary,  itc.  lUaptcd  for  Voong  Scbolan.  Fvartk 
Eilifitn.     iSmti.     Cloth, 

•  D'ORSEY    (Rev.    Alex.    J.    D..    B.D.,    Corpus 

Chroti  Cn))..  Catnbridi^  Lecturer  at  Ring's  CoUqje,  Lomion) : 

SPELUNG  BV  DICTATIOK:  Praen»*e  Exenjsn  in  Engllili 
Onhotnaphy,  for  5cb«.l«  and  Citit  Serrice  Examinatiom.  SiabmH 
ThimsaHj.     iSin,^      flulh, 


Bt>UCATiaSAL  PVaUCATiOMM. 


FLEMING    {William,    D.D..   late  Professor  of 

Moral  >'hilu«opb]t  in  the  t'luvmiiy  at  iiUxfpiii) : 

TUF.  VOCAUULAKV  OF  PItltOSOnn':  MuiTAt.  Hmtx, 
A!(n  MitlArirvMCAL.  Wltb  QimuUimi and  Kcfcrrara  Ibr  Um  ll*  gT 
Siu'JraU.  Koiwl  and  IwUmI  b^  Hbkit  CAUiUWoao^  LL.U.,  Cm- 
(nuri  of  Muni  niiltMOphT  lo  tlw  Uuvmilr  of  LdiDbaJEh.  Jkir^ 
W.     Cnnm  ftro     Clixb  baidUiC 


Si.'ts:^ 


■mil  iMMi  >lui—Mhi  iwaiiiL' 
mStuii^-.  Ul»T '-TMit 


ndiai.-    ir«t^SM>w. 


•McBURNEV   (Iwiah.   LL.D..):    EXTRACTS 

KKDM  OVIirs  MrTAMDKPnOSKS.     Wrifa  NtNo,  Vocalnkir,  JttL 

Adapted  for  \aia%  ScboUn.      Tim/  Ednitm-     iSmu     Cla«^ 

•MENTAL  SCIENCE:  S.  T.  COLERIDGE'S 

erittnud  Ca«ir  oa  UETtlOlt ;  AfchhUhop  Wii*Tn.v*s  TraMiw*  on 
LuoK  aad  RlUTOtlC.     7«a  fAfiiaL     Lrown  Svo.    duO. 

»  MILLER  (W.  Gaibraith.  M.A..  LL.B.,  Lecturer 

on  WfJix  Law.  iMchNUnE  Jstii|Muda>M  Hid  launMianal  Uw,  in  the 
L'oivanltf  at  UMpnr)  ; 

LECTURES   ON    THE    PHIIjOSOPIIV    OF    LAW.     I«  Im. 


WORKS  BY  ttlLLIAM  R.AMSAY.  M.A. 


iMtfrC  fcM..CirtPtt«.li«eft  li— rfU 


'A  MANUAL  OF  ROMAN  ANTIQUITIES. 

For  Ihc  ua  if  AdnMMl  Stalmv    Willli  tbfK  I  Jo  EM|imiip,  aad  very 
oqwMM  Indei.     Tktl/A  EJihm.    Clan  Sua.    Ooth, .... 


RAMSAY  <Proffssor):   AN   ELEMENTARY 

MAMAI.  OP  ROMAS  ASTIgUmrs.     A4ar*«llntJ.worClMa. 
Vrnb  —mmmi  iPsMcukmi.    .brwf*  KAtitm.     L  nxni  Hto.     Ooch,      . 

A  MANUAL  OF  LATIN  PROSODY 

bf  C«pion  Euanpla  nd  tj^ikal  IUBui<.     Fui  ibc  vat 


AN   ELEMENTARY  MANUAL  OF 

LATDcraosODr.  iwiq.f.iiicju.rcm.  ci«>ii>.>  cka,: 


aa  CHARLES  UtllFFIK  .t  COMPANYS 

•THE  SCHOOL  BOARD  READER| 

A  New  Sekies  of  STANfiARn  Reai<]ng-Book& 
EDITED    ny  A   FORMER   H.M.    INSrECTOR   OF  SCHOQ 
AJvfliil  hy  many  Sckael  fieardi  tAtoughmit  Ike  Country. 
Eleiaentaiv  Reader,  Tarl  I.,  id,  I     Standard  III.,         .  od. 

„  .,  „    II.,    2d.  „  IV.,  .  .  IS.od. 

Suntlard  1 4d.  „  V.,        .  is.  6d. 

„      11 6d.  I  „        VI..  as.  od. 

K«y  lo  ihe  Quciliotis  in  Arithmetic  in  3  Parts,  each  6d. 
*.*  Each  l!uok  of  this  !^crie5  contains  wilhin  itself  all  Itial  is  necessaiy  lo 
falfil   the  reqairemenu  of  the   Revised  Code — viz.,  Reading,   Spelling,  nnd 
Dictmion  l.c»«n<;,  together  with  Eserdies  in  Arithmetic  for  the  whole  ye«r. 
1'be  pai>er.  type,  and  binding  are  all  that  can  be  desired. 

■'ThU    G00K«    li«JflreAUl.V    tin    VIIKV  HI'CH  WM*T  WK  IHOPID    DEStlB.'^r/lMW. 

'*  The  Sena  ifc  uMciuxoLvaNB  or  thk  ansTihat  have  yetappeiKd.'— ^/4/ihrHr, 


•THE  SCHOOL  BOARD  MANUALS 

On  tub  St'Ecrtrt-  .Sl'bjecth  of  tick  Revised  Code. 

IIV    A    FORMKR    ^.^r.    IXsrECTOR   OF   SCHOOLS, 

Editor  eftht  "  Siheel  Board  RraJert." 

64  pages,  stirr  wrapper,  bd.  ;  neat  dolh,  ^d.  each. 

I.  -AUIEDKA.  I     V.-A.V1MAL     PHYSIOLOGY.      (Well 

tl.-KNCLtSH  HBTORV.  llli»ini«l  »lih  oood  EiunHnn) 

m.-CEOGRAPHV  VI.-BIULE    HISTURV.      (eniiitiv  frw 

IV.~PHYSICAL  GEOGRAPHY.  I  fnin  nny  DenomLnational  Wb.; 

"Theie  ample  and  wellipadiLaled  Manuali,  nilnplcd  to  the  rtquinaenn  ef  th« 
New  Code,  are  ihc  oicvr  clemenory  nf  dlcmenury  worki,  aud  cjilremdr  chvifL 
Hvv  JVC  more  ufcful  u  yntcticBj  ftui«Jc~bi»li&  Ihaii  mott  of  the  mon  eipciwv* 

SENIOR  (Nassau  William,  M.A.,  late  Professor 

of  Folilical  Economy  in  Ihe  Universily  of  Oxford), 

A  TREATISE  ON  POLITICAL  ECONO.MY  ;  the  Science  which 
ItCBl*  of  the  Nature,  the  Producliun,  and  the  DisliibotioD  of  Wealth. 
Sixth  Edilim.     Crown  8vo.     Cloth.     {Enijtlofaaia  MOivfoHlanai,      , 

•THOMSON  (James);  THE  SEASONS.   With 

■n  Inlrodudion  and  Notes  by  RonERT  Bell,  Editor  of  ihe  "Anni)ia|c<l 
Seiiei  of  Briiiih  Poets."     Tkini  EdUien.     Fcap  8vo.     Cloth, 

"An  ulmmlile  inin>ducliDD  la  Ihe  iludy  of  QUI  Engliih  cUuici." 

WHATELY  (Archbishop):   LOGIC— A  Treatise 

•in.     With  Sjmopsisand  Index,    {fimydofailia  MitrvpolUana},       ,         . 

•RHETORIC— A    Treatise    on.       With 


Synopsis  atid  Indci.     {Emytbfadia  Metrafelitana), 

WYLDE  (James):  A  MANUAL  OF  MATHR- 

MATICS,  Pure  and  Api.lieil, 


OBSERA  L  PVBUCA  TIOXS. 


WORKS   IN   GBKERAL   LITERATURE. 


BELL  (Robert,  Editor  of  the  "  Annotated  Scries  of 

HriliUi  root>")i 

COLDEN  LEAVES  FROM  TllE  WORKS  OK  THE  I"OETS 
AND  PAINTERS.  IUutr*l«d  bjr  SUty.|b«T  mpeib  En^ntinc*  on 
Stwl,  after  fatntinc*  I7  Uaviii  RoiKKn,  STAMrirLi>,  Luuk,  Stu- 
TitAKD,  lUmoN,  (UmsHnut,  Nmmviii.  Sit  Tiiomu  Lawnkncr, 
A»l  fnanjr  atbm,  and  m(>i«vcd  in  Uia  6nl  ktjrie  of  Ait  tiy  t'lKHtlt, 
Griatbach,  LmiiTTnOT,  ftc^    Srtmd  £Jilini.     41a     Cloth  eill. 


■  'CaMra  L™.m' h by  hrlW m^ h 


Um  IDitUiUioBi 


CHRISTISON  (John):  A  COMPLETE  SYS- 
TEM Ot''  INTEREST  TABLt:S  at  1,  4.  4^.  and  J  per  C«iit.  1  Tablet 
of  Exdunn  or  Commiaiaa.  Profit  auf  IJna,  DucouM.  Clothicn*.  Halt, 
Spitii,  aiMTnrioBi  other  DHful  TaUo.  Tu  which  ii  prtfiMd  the  Heraii. 
tile  Rodjr'Rcckaaer,  tMHaininc  Kedumin^  Table) from  one  thiny-iccood 

Col  «  aamj  la  une  posml.     AVv  EiUntm.     GrraUf  ri/arjn/.     iimo. 
id  In  leather, 


THE  WORKS  OF  WILLIAM  COBBETT. 
raf  OMir  AVTHO/tlS£D  EOmOMS. 

COBBETT  {Waiiam):  AUVICE  TO  YOUNG 

M«p  a^  fiaddntilhl  to  Vcwx  Woarn,  in  the  MoUIe  an.1  Itlsbtr 
lUafct  of  Ufc,  bi «  Scriea  af  Lotrn  *ldre*ed  10  a  Youth.  ■  Bachrlor. 
B  Lo«v.  a  HwbMd,  a  FMbcr.  a  CMItan,  and  a  5iat>jcct.  ,V/w  £/>/<>((. 
m«*tefMMrA*««tf««Jiu^    FcBpSw.    Ckxh,    .... 


•  iBi^He  <taav.  •BBUioi.  wmy.  Had  Bonft, 


iS—fcJnliHUfd.) 


COBBETT   (Wm.)  :   COTTAGE  ECONOMY  : 

\ng  infomialion  relalive  lo  ihc  Brewing  of  licet,  M:ikinc  of  Urcwl, 


Kvepiiti;  ^  Cowl,  Figs,  Ben,  Ponltiy,  &c  ;  anil  nlilivc  i 

'leeined  nsdBlin  conijuoingtheaflnn  ofa  Poor  Man's  Familj.    tLtsUemtA 

FMltBH,  revised  by  ihe  Author's  Son,     Fcap  Svo.     Cloth,      .         . 

EDUCAT  lONAL  WORKS.     (Sec 

A    LEGACY   TO   LABOURERS:    An 

AicuneM  drawing  Ifae  Ricbl  of  the  ratnto  Kelief  from  ikc  Land.  With 
n  t'rc&cc  liy  the  AuUinr'*  Sua.  Jujitt  M.  CoHKt^TT,  late  M.P.  (orOMham. 
firm  EditoK.     FLaj)  8vo.      Clolh, 

"  Ciit>b*o  »■(,  iwrhif*.  the  abl«n  FuUtiol  mitti  Encligd  tvn  pndiioe^  ud  fau 
(hUdcb^  ■•  ■  Liberd  IhinliEr  i>  fell  id  iha  dor-    .    ■    .    li  i>  a  red  Irca)  Is  nad  hit 


A  LEGACY  TO  PARSONS  :  Or,  have  the 

Ocisy  of  the  EiUblialied   Church  aa  Equiulile   Ki^  lo  TklMs  aod 
Churrh  Propeity  ?    Nftii  RJiHeu.     Fcip  S™.     Cloih,     .         .    •    . 

■'The  mns  Boverfiil  mrkof  IIh:  CRalEU  muter  of  pallll 


COBBETT    (Miss    Anne):     THE     ENGLISH 

HOUSEKEEPER;  or,  Maniul  of  Domestic  MuiieenumL     C«alainiiq- 

Atlvicc  on  (he  conduct  of  Household  Affnirs  ami  Ptnrlir.il  Iiistnu^iont, 
inlcnil«d  for  Ihc  Use  of  ^'»llnt■  Indies  who  iindcrUikr  the  jii]n.-riiilen<]eiiciE 
oflheir  Dvni  IIouiclLEepin^.     Fcap  Svo.     Cloth 

COOK'S  VOYAGES.   VOYAGES  ROUND 


DALGAIRNS  (Mrs.):  THE  PRACTICE  OF 

COOKERY,  adapted  to  the  biuinest  of  Evcrr-div  I,if>!.  Bf  Mn.  D*t, 
OAIUH  73«  hat  hatkfir  Scolik  duhtt.  AboBl  iifij  titv  Knjpa  lui*c 
hoM  MUed  lo  ibc  |»cMuii  Edition,  bal  anly  nidi  at  the  Anlhor  hat  tutd 
■^■HMte  miaai  oT  aaontaiiitne  to  be  Talnablc  SmmunUk  £di/icii. 
Fcap  8ra.     Cloth.    (In  prepanlion.) 


It  tncaai  mtA  ••Ami  kw  yn  fpiol 


IIESBKAL  fitHLIVATIOSS. 


»S 


IVAUniGNE  (Dr.  Merle) :  HISTORY  OF  THE 

KKKUKMAT10N.  Wiib  the  Auibur'i  Utoi  ftdiliiioni  ■!»]  a  nnr  !>>«- 
hcc.  Muir  WtvMlcut*.  nnil  Twdo  Eni^viTic*  on  Strel,  illmtntin  of 
the  lib  of  Maitim  Liitiiik,  aftrr  l^noi'i'tttH.     In  one  Uise  votunw. 

I>tin<r  4lu.     Elq^ll)'  boUDd  in  dMb 

"  In  ilua  slliiun  i)h  |«^nda^  HVm  anl  Hnn  In  Ihi  rn*<  dnma  •/  lb*  Siiiiviiih 
CfnVuTT  ■«  fccDmhl  TivwItT  tcfirtft  tf4  cn   (^  ihc  Hdiltf.  by  (Im  »Lin  o<  llt»  *rM*\  Bii^ 

DONALDSON    (Joseph,    Sergeant    in    the   94lh 

Sniu  Kcciratar)  i 

RECOLLECTIONS  OF  THE  EVIWTFUL  LIFE  OF  A 
SOLIiIER  IN  THE  PENINSULA.  Xrw  E/itiaa.  Fc«p  8*... 
Gill  iMe*  and  ediei. 


EARTH  DELINEATED  WITH  PEN  AND 

PENCIL  (Tbf):  An  mnitraltd  V-ttari  ot  Vajaftt,  Travdi.  mkI  Ad- 
*«t)tnm  dl  Riand  ihe  World.  lUiHinitd  wiih  more  Ihu  Two  Hundfvd 
Engmvinici  in  tbc  finit  iijle  of  An,  b)>  the  vuM  cmloml  Anbt^  incltxlini; 
•tvenri  (ron  ibe  BuiUT-p«Ddl  of  Oi  VTAvt  Itoaft.  Iknny  410.  ;so  pai:*^- 
\'et]'  handMimdjr  hoanil. 
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« 


MRS.  Kl.LISS  CELEBRATKU  WORKS 
Ontlic  IxrLvix<xaDdCHAiL*CTTii«f  WoMKN. 

THE  ENGLISHWOMAN'S  LIBRARY: 


P 


i.— THE  WOMEN  OF   KMiLAND.  Tbei»  SocU   Ihilim  and 

DomcMic  Mabjti.     7ftin^nM/t  TAMum/. 
S.— THE   I»ALT(;ltTi:RS    UF    KM'.LANDi    Their   Totltiun  In 

Sodcty,  OiancUT,  Mid  Hnpoaubililln.    7Wa(iA4  Thammiil. 
J.— THE    WIVES    OF    ENGLAND  1    TMr    RHaiiTe    Dntin, 

DcHBOtk    laifliienM^    •ml    SxkJ    OUieailoni.      Ei^UtniUt 


4._TBF.  UOTUERS  OF  KNCI^NI);  Tlitir  InAotnoaid  R« 

^Mo^biJitiai,     T-rrmtMtt  nmmml. 
S.~FAHILY   SECRETS:  0>.   niUa  I-  mU  Hanc    llappf. 

Time  toll.     J^Mflr-lktrJ  TitmMfmi. 
&.-*iUM\IFJt  ASH  WlNTF.k  IN  THE  n-RENtU^,*;.     7™/* 

7.-TKMI'ER     ANIl     TEMrERAMENT  ;     Or.      VaiiaJei     •f 

Charactrr.     Twa  hoIl      i  twH  TIkmttiU. 
8.-I'HE\ENT10N    MKTTKK  THAN   CURE;   Or.  ths  Moml 

Warn,  ol  ihr  \\\<M  we  lln  in.      Ta^flJk  TIkHiMmJ. 
9.-1»:AKTS  ANIl  HOUESi  Oi.  SocmI   DfaitiMtnai.    Three 

rab.     Tmli  T 


THE  EMERALD  SERIES  OF  STANDARD  AUTHO| 

Uluslraled    by   Engravings   on    Slee!,    after    Stothard,     t.KSUE, 

ROBEHTS,    STANFIELI),    Sit    TuOMAS    LAWKENCE,    CAT-TKSMOtJC,  | 

Fcap  8vo,     Clotli,  gilt. 

Fdju^jt  HluneioD  a  nquefleil  to  Ihit  vefy  bcamilul  icTics-     The  4efkcjcf  ^ 
cognniw  the  ^uzeUencc  at  thn  tyjimTtpbj,  aad  Che  ^qmhit  .bbIh ^ —  '  --* 

counliy,  jindnow,  luugaeslionaUy.  Ihe  chapbt  of  their  dau. 

BURNS'  (Robert)  SONGS  AND  BALLAE 

With  an   Introduclion   on    (he  Character  and   Genius   of    liunu. 
Thomas  CaKX.YLE.       Carefully  printed  in  antique  type,    and    iliustnl 
wilh   Portrait  and  beautiful  Engravings  on   StceL      .i«B     * 
Clotli,  ^It  edges, 

BYRON   (Lord):   CHILDE    HAROLD'S    Pit 

GRIMACE.     With  Memoir  by  Professor  Spaldisc      lUu&tnted  i 
Poitrait  and  Engiavings  on  Sled,  by  Gbeateach,  Mili.kh,  Licttrpo. 
&C.,  frc»n  Paintings  by  Cattekwole,  Sir  T.  Laweekce,  H.  HowaI 
and  Stothakd.     Beattlihilljr  printed  on  toned  paper.       Tktr^  7^ 
L'lolh,  gilt  edges, 

CAMPBELL   (Thomas):    THE    PLEASURES" 

OF  HOPE,  With  Inltodueloty  Memoir  by  the  Rev.  Charles  Roobrs. 
LL.D.,  and  several  Poems  never  before  published.  Illustrated  iiiih  Pot- 
trait  and  Steel  Engravings,     Sicond  TAoiiiand.     Cloth,  gilt  edges,   .         , 

CHATTERTON'S    (Thomas)    POETICAL 

WORKS,  With  an  Original  Memoir  by  KREDERlfK  Mari  ix,  and 
Portrait.  Beautifully  illustrated  on  Steel,  and  elegantly  printed,  /•'euri^ 
'Ihousand.     Cloth,  gill  edges, ,  , 

GOLDSMITH'S  (Oliver)  POETICAL  WORKS. 

With  Memoir  by  Profeasor  .Spalding.  Exquisitely  illustrated  witli  Steel 
Engravings,  New  EdilinH.  Printed  on  EuperioT  toned  paper.  SezteMii 
I'iouiaHd.     Clocb,  gilt  edges,         ,...,.         . 

GRAY'S  (Thomas)  POETICAL  WORKS.     With 

Life  by  Ihe  Rev.  John  MtTh-onn,  and  Essay  by  the  Eakl  of  Caj 
With  Portrait  and  numerous  Engravings  on  Steel  and  Wood,  EI 
printed  on  toned  paper,  Eton  Edition,  wilk  the  Laiiit  Pofms. 
ThmuaKd.     Cloth,  gilt  edges 

HERBERT'S  (George)   POETICAL  WORKS. 

With  Memoir  by  I.  NtCHOL,  B.A..  Onon,  Prof,  of  Engliih  Literature  in 
the  Univeisily  of  GhuBow.      Edited   by  Charles  Cowdkn  Cuabkb. 

Antique  headings  to  each  page.     Second  TAmuiKd.     Cloth,  gilt  edges,     , 

KEBLE    (Rev.     John):    THE     CHRISTIAi 

YEAR,      With  Memoir  by  W.  Temtle,  Portrait,  and  Eight  beaut' 
Engravings  on  Steel.    Setend  nousanJ. 

Cloth,  gilt  edges 

Morocco,  elegant 

Malachite,      .  


'i 


OKHItRAL  PUaLICATIONB. 


Tub  EMutAi.ii  Stxiwa—fCt^tutm^. 

POE'S  (Edgar  Allan)  COMPLETE  POETICAL 

WOKKl).     luUlcd,  mill  Memoir,  by JutB  IUkiuv.     l-'aU-pM  Itlut- 

inlkMuiftcTWtiiNSkT.  \Vu>,Jk.   TiBiedpifcr.    TUmbM*  Tlwaa/. 

ODU^eUtalen, 


FINDEN'S   FINE    ART   WORKS. 
BEAUTIES   OF   MOORE:    bang  a   Soics  of 

Fotrraitt  at  lut  Pilmj|i»l  FohJc  Ctwrilm.  bom  hialnK*  \ij  wwDcnt 
Attiib,  engraiKcl  in  IW  UeboU  ujile  gf  Ait  I7  BoniAaD  Pixtm.  wttfa  a 
Monciiofthc  roct,  ud  l>acrtpu*el.ruci)wc».     Folio.     Clatbgill. 

DRAWING-ROOM  TABLE  BOOK   (Tht) :  a 

Scfkm  el  11  hifiUT'finubcd  Sted  Enenvin^  wiib  doaipiiic  T^loi  lijr 
Mti.  S.  C.  ""'.  Maby  llowtTT, ud  olWn.     Folio.     ChNh pll, 

GALLERY  OF  MODERN  ART  (The) :  a  Series 
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HOGARTH:  The  Works  of  William  Hogarth,  in 

a  S«Hesor  150  Steel  Engiavi-np  by  the  Fitsl  Aiiist5,  with  descriptive 
l^itcrpress  W  the  Rev.  John  TRrrsLEft,  and  Inlroduclaty  Euay  by  Jam » 
HaNna^'.     Folio.     Clolh,  gilt  edges, 


KNIGHT  (Charles):  PICTORIAL  GALLERY 

OF  THE  USEFUL  AND  FINE  ARTS.     With  Steel  Engravings,  and 
nearly  4,000  Wnadcuts.     Two  voIb.     Folio.     Cloth  gilt, 

PICTORIAL  MUSEUM  OF  ANIMA- 
TED NATURE.  Illustrated  with  4,000  Woodcuts.  Two  vols.  Kolio. 
Clolli  gill, 

MACKEVS   FREEMASONRY: 

A  LEXICON  OF  FREEMASONRV.  Containing  a  definition  of  it> 
Communicable  Term*,  Notices  of  its  History,  Traditioiii,  and  Anliqnities. 
and  an  Account  of  all  the  Kites  and  Mysteries  of  the  Ancient  World.  By 
Alhkrt  C.  Mackev,  Nf.D.,  Secretary-General  of  the  Supreme  Cooncil 
iif  (he  U.S.,  &c.  Seivnih  EJtiian,  thoroughly  reviled  with  .\itesidix  by 
MiclmelC.  Feck,  Prov,  Grand  Secretary  forN,  and  E,  Yorkshire.  Hand* 
Mimely  bound  in  cloth.     (Af  J*rt]i.) 

"  Of  MACvav't  LncicoH  Ef  would  be  unpov^lfJr  (u  vpeak  In  l<w  hl|^  trrni ;  viffkc  it 
rn  uy,  ibm.  in  our  OHAion,  ii  auf  hi  Ic  be  En  ihc  hnnda  of  every  Mbkhi  who  would 
ilHvmghEy  uiKteniaDd  and  nu^cr  our  nnble  Science.  .  .  ,  No  MaKinic  I.«d^  or 
Libiaiy  ihould  be  wiihoul  a  co^^  uT  IliE<  niuiL  meful  worl."— .IfruoK  Xnui. 
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POOR:  A  Cydopmlia  of  the  Condition  and  Earnings  of /iow- Ma/  wiV/ 
iivri  anil  !hi\u  Ikal  tamiel  ttvrt.  By  liENRV  Mavhiw.  With  maof 
full-page  Illmtnitioni  from  rhoiographt.  In  three  vols,  E>emy  8»ou 
Cloth Each  vol. 
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traltd  bf  neailv  two  hBulrcd  EA(i«Tinn  on  Wood,  ("i'i^P'I'T  *""" 
PhotDEiaplu.     lu  one  Uijc  tdL     Inp«rul  Svu.     Cloth, 
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AWm  llw  ln>«>  aid  iMow'-Kun. 

THE    LANGUAGE    OF   FLOWERS 

Abcid)tcd  boo  tbr  lamr  wotk  by  Tllouu  BliUJU.  Wdk  oeloond 
FroM^kcfe     Ci/^  elkim.     Uwp  doUi, 
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tatioM   after  Wkhkbkt,    Wbii.   aad   «kerw      Id   pxpct   vnpim. 

POETRY  UI-  THE  YEAR:  Or.  Pastorak  from 

ovt  [\>(ti.  aiwimiie  111  (he  Sokmm.  WHh  Cfcnna-Lilkicniik  fiWB 
l>n>biEmilict  BiBXKT  Futm,  K.A.,  S.  CunncK.  R.A.,  DatiuCox. 
HAMUKm  Wui,  e.V.B..  aad  ullwn.  Ata  EMtm.  Toacd  pnier. 
CkKk  (Ik,  «k)pM 

RAPHAEL:    THE     CARTOONS    OF 

RAPItAEL.    EvmvliM  Slid  w  Oe £m  «]rk  of  An  brC  Cuut- 
BACii,aAa  IhcOnriMk  M  8o«h  KaNtem.    ""'  --       ■    - 
of  Karuh,  m  ^Md  ly  kJMMl(,^^dy«e^ 
Folki.   W^iilrbq^hidgdb.    . 
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SCHILLER'S    MAID   OF    ORLEANS:     {D 

Jun^frau  von    Or/mHi\      Rendered  inlo  English   by  I.EWIS  FlLMC  "* 
liotisUtnr  of  Gokthe's  Facet.     With  adinir»ble  Portrait  of  ScKU.1 
cn^aicd  on  Steel  by  AnLARii,  Kod  iDlroduclory  Notes.     In  Cram  1 

ToDcd  papa.     Clolh,  elrsant,  gilt  edgei, 

rax)  by  ■U."^A'o«4iva  IC*^ 


SHAKSPEARE:     THE     FAMILY.      Th 

Dnm-tic  Wori<s  of  WlLLI.Uf  SHAKSPEARE,  ed»«I  and 
■dapted  Ibf  Honu-  and  School  Uk.  By  THOMAa  BowDUsm, 
Wilt  Twelve  bcDutiful  IlltBlratioiB  on  SltcL     A'ctr  B^Hinn.     " 

Ooth,  gUt. 

Uoroccu  aMiqiie, 

*,*  Tldj  miifue  KditioK  if  the  graU  dramatitt  it  »dmiraNf  tmitat  ^ 
kmnt  ua  ;  lnhilt  obitilumabU  fkrnsn  kavt  betn  txfurgtttrd.  He  mit  •-"■--^ 
Aavf  itrn  laicn  wlM  lie  text. 
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SHAKSPEARE'S  DRAMATIC&  POETICA 

WORKS.  Revised  rmn  the  Oripinal  ICdiiioni,  irith  a  Memoir  ■ 
Eaajr  on  hi>  Cenins  bj  Bakiy  CoRirwAt-L  ;  and  Asnotalica*  ai 
Incrodncioiy  Kcmu-ki-  on  hii  Plays  by  R.  K.  lloRKIt.  and  other  emtne 
Wfilen.  Wiih  numetmis  Woodcql  lllxatrslioni  and  fnll-pige  Sle 
En^ravinip  by  Kekxv  NtEAtiows.  TmiA  EilUnn.  'Vhitc  v«K  Sopc 
ihXaI  Svo.     Cloib,  £ili, 


SHAKSPEARE'S  WORKS.     Edited  by  T.  O 

HAU-rwitiJ,  F.R.S..  K.S-A.  With  Hirinrkal  Introdnctlons,  Nolei 
EipUuiatory  and  Crlu'eal,  and  a  Serin  o(  Portnitt  on  SHeL  Tim 
*oliL    Royal  tto.    CloUi  £ili 


SOUTHGATE    (Mrs.    Hcnr>);    THE   CHRIS 

TIAN  LIFE  r  ThntHGhtiin  I'raae  and  Vine  Inan  Ihc  Best  Wriua  of  a 
An     Sdccted  and  Airanced  for  £*cty  Day  ia  tbe  V«ar.    Sfvw     CIol 


OKHaUt.  POBLKATIOg». 
MR.   SOUTHCATE'S   WORKS. 

■irun]u>Jup<iu<»<ihMr  Sm'Tui^TiVWoau.'-     I'l  ji  iii   V  ii 

F;l»T  SUIK;! — TlIHTV-SKXMtD  Chitiok.     Scccvid  Skidi— 
Stvumi  KotnuM. 

MANV   THOUGHTS    OF   MANY    MINDS: 

S«lccliaiu  uul  i^>di>uikin*  (raat  the  hoi  Ambon.     Compiled  >nl 

AiulTiioUly  Amaittcd  lif 

HENRY    SOUTHGATE. 

In  Sqa«t«  t*«k  dapnlljr  ptinUd  on  Tcoad  Piper. 

rrvMvlBtfaa  Edition,  Cloth  ud  Gold, Z»A  Vol 

LiUMy  Editia^  RadMUxbc, „ 

Ditto,  Uomceo  Anliqwv 
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BT   THE    SAHS   AUTHOR. 

Xt9  Ki»iy,  JhnHurf  Editint. 

SUG6ESTITE  THOUGHTS  ON  REUGIODS  SUBJECTS: 

A  UcticMUT  of  QnotMiaqi  Md  Stbolfd  hHMFB  ta>  MMh  1.000  a( 

the  bM  WiiUt*.  AkImI  a^dMirfem. 

CeMfiikil  an!  AadTlkallr  AraMo*  %  IIKNRV  SOCFTIICATI-     Id 

SqMuc  ho,  r  Itfily  pHMcd  m  WhI  fnfar. 

Libnuy  Edition,  R(nlinr|h^ 

IMu,  MoroMe  AatlqMt 

St«  —iltTtT'"^  «■*>  *^«^  «!■  —"IILcb  —  A«liIr"^BMi  I  -ifcSSt 

11^ .!■  ii^iiiii  iiihi'   IT  II  Til  I  f-<i  I  r  r'rrr 

^Tllll  l^ll  I  'llhMlBIBltlll       n^lftBllfltTI    ril    "nli»MlBtlltM    I       ml     I 

MTHAB-M^*.^lai»fciWiMlH.i^  I  liiiBhia^waiiaii  ■Iwbi. 
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THE     SHILLING    MANUALS. 
Bv  JOHN    TIMES.   F.S.A.. 

Aulhor  of  "Tlic  Cuiiosilies  of  London,"  &c. 
Fac 


— TIMBS'  CHARACTERISTICS  OF  EMINENT  MEN.. 


I\. -TIMES'  ONE  THOUSAND  DOMESTIC  HINTS  on  Ihc  CbfAt 
of  I'luvisiotii,  Cookery,  and  Kouwk«cpini; ;  new  Inventioiu  m 
ImproveiDcnis;  aiui  various  bmnches  of  I  louichold  MiotigemenU 
v.— TIMBS-  rOPUlAK  SCIENCE:  Recuil  ReMBirch«  on  ihe  So 
Moon,  SUn,  anil  Mcteuri ;  (he  Earth ;  Phenomeni  of  IM 
Sight,  and  Sound  ;  Inrentioni  and  Discoveries,     • 

VI.— TIMB3'  THOUGHTS  EOK  TIMES  A.\D  SEASONS. 


Oplitlani  af  lAf  Pntt  an  t*(  St'itl. 

•■  It  u  •lilGcult  tu  ilewmiiiH  which  of  ihuc  voluam  ii  Ihe  dhki  itiimctin.  Will  I 
ffnind  s^tully  enjii)«litB  on  4  ndlwiiy  )ounier  v  by  Ihe  ^rnfMt.''—AttMittf  ymmmf. 

"Tk»t  BiUiiiani  In  the  Ijbnrr,  |Biii1vceit  hf  Mt.Tinba'  induury  (ud  iMitf,  ■ 
vicrul.  aod  in  ht>  MO  nuiy  ■  hint  uul  Mcinikiii.  und  imair  ■  (act  of  iapuniiBcB  . 
itnnd  upllul  wooMollientiH Invt  beanlsH  lu  Uic  public.*- AirfU>-F, 

"Cfiai  lillle  bofllit  nf  nboiii  »  hiindnd  ;■(«•  exJi,  wherein 
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One  Thooand    LiomcUic   Hints,  Thoughts   for   Tima   and    Seuoi-, 
Oddilinof  Iliilory.  and  dutmclciittin  of  (iicat  M(.-n.     SavHit  lit/i/iM 
Ecap  8vo.     Cloth  gilt,  and  gill  elsn. 
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Voyagci,  TniveU,  and  Advcniuns  All  Kouml  the  ^^'orl<l.  F^iIjIdI  by  \V. 
F.  AiNswoaTH,  F\R.t;.S,.  F.S.A.,  «e.,  and  emlKllUhol  with  upwaida 
nf  Two  ilundrcil  Illimniiafu  liv  iho  finl  Artitls,  including  *«vera1  front 
lh«  mauler. pendl  of  CL-siAX*lt  iVitfi.  DcDi]'  4to.  800  ])»£<'■  Cloll 
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FIRST  AID  SECOHD  SERIES.    COBPIIED  AHO  AKALYIICALLY  ARRANGED 

By  HENRY    SOUTHGATE. 


In  Square  Sro,  eleganttj/  printtd  on  Toned  Paper. 
Presentation  Edition,  Clotb  and  Gold,  .        12b.  6d.  eauli  Voli 

Library  Edition,  Half-Bound,  Roxburghe,  ,        14a. 
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